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United States Court of Appeals for the 

District of Columbia 

No. 6314. | 

The Washington Railway & Electric Company, Appellant, 

vs. | 

The District of Columbia, a Municipal Corporation, et al., 

and No. 6315. j 

The Capital Traction Company, a Corporation, Apipellant, 

vs. 

The District of Columbia, a Municipal Corporation, et al. 


1 In the Supreme Court of the District of Colujnbia. 

At Law. | 

i 

No. 80,520. j 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Riley E. Eigen, John C. Gotwals, 
Constituting the Public Utilities Commission of t ie Dis¬ 
trict of Columbia, Plaintiffs, 

v. 

The Washington Railway & Electric Company, 

Defendant. 

At Law. 

No. 80,521. 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Riley E. Eigen, John C. Gotwals, 
Constituting the Public Utilities Commission of tl|ie Dis¬ 
trict of Columbia, Plaintiffs, 


The Capital Traction Company, a Corporation, Defendant. 

Agreed Statement of the Cases. 

The following is a statement of the above entitled cases 
having been heard bv the Court without a Jurv and which 
cases were consolidated l'or the purposes of trial, j And, 

1—6314a 
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this stipulation to be intended to cover both cases and show¬ 
ing how the questions involved arose and were decided in 
the Supreme Court of the District of Columbia, and also 
setting forth so much of the Pleadings and Evidence and 
other parts of the record as is essential to a decision of 
such questions on the appeals of Washington Railway & 
Electric Company and The Capital Traction Company, 
Appellants, vs. The District of Columbia and Public Utili¬ 
ties Commission of the District of Columbia, Appellees, 
from the judgments herein rendered June 28, 1934, 
2 against the said Appellants. 


Declaration to Recover One Thousand One Hundred and 
Fifty Dollars and Three Cents (§ 1150 . 03 ) In Debt. 


The plaintiffs, the District of Columbia, a municipal cor¬ 
poration, and Mason M. Patrick, Harleigh H. Hartman and 
D. A. Davison, constituting the Public Utilities Commission 
of the District of Columbia, created by an Act of Congress 
March 4, 1913, with amendments, sue the defendant, the 
Washington Railway and Electric Company, a street rail¬ 
road corporation of the District of Columbia, for that: 


(1) The aforesaid Washington Railway and Electric 
Company is a street railroad corporation engaged in the 
transportation of passengers for hire by street cars within 
the District of Columbia, and is a public utility within the 
meaning of the Act of March 4, 1913, Section 8, creating the 
Public Utilities Commission, and amendments thereto; 

(2) That on June 13, 1929, the defendant company peti¬ 
tioned the Public Utilities Commission for authoritv to in- 
crease fares upon its street railway lines, and, thereafter, 
after proper notice the petition was set for hearing by said 
Commission on June 29, 1929. The said petition was joined 
with the petition of The Capital Traction Company, a street 
railroad corporation of the District of Columbia of like 
character for! increases in rates of fare and the hearing 
progressed until October 7, 1929, when it was suspended; 

(3) That the defendant aforesaid and The Capital Trac¬ 
tion Company gave notice of dissatisfaction with an Order, 
Xo. 807, of the Public Utilities Commission, concerning the 
said petitions for increased fare; 

(4) That thereafter, the defendant company, and The 
Capital Traction Company, following the said notice of 
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dissatisfaction, did file on December 9,1929, in the (Supreme 
Court of the District of Columbia, appeals from !thc said 
order of the Public Utilities Commission iii the na- 
3 ture of suits in equity, to wit, Equity No. 5(|)618 and 
Equity No. 50619; | 

(5) That certain proceeding's being had in the sijid suits, 
the Supreme Court of the District of Columbia, did on July 
21, 1930, render an opinion adverse to the said Public Utili¬ 
ties Commission and decreed that said Order No. 8(j)7 of the 
Public Utilities Commission be set aside, annulled and 
vacated; 

(6) That from said decree the Public Utilities Commis¬ 
sion aforesaid in due time entered an appeal, and iq accord¬ 
ance with the rules of the Court of Appeals of the District 
of Columbia filed in that Court a printed transcript of rec¬ 
ord and brief for the Public Utilities Commission: ! 

7 | 

(7) That the cost of printing the record on appeal was 
Two Thousand and Seventy-five dollars and ten cents 
(-2075.10) and the cost of printing the Commission’s brief 
on appeal was Two Hundred and twenty-four dollars and 
ninety-five cents ($224.95) 

(8) That such costs of printing the record and brief were 

expenses of a proceeding made by the Public Utilities Com¬ 
mission with respect to the said defendant, Washington 
Railway and Electric Company, a public utility operating 
in the District of Columbia, and with respect to The Capital 
Traction Company, a public utility operating in the District 
of Columbia; i 

(9) That the Public Utilities Commission aforesaid on 
September 10, 1931, issued an order amending its pij-ior Or¬ 
der No. 11, reading as follows: 

i 

j 

‘ 4 Miscellaneous Trust Fund Deposit—Amended Order 

No. 11. 

September 10, 1931. 

“By the Commission: The Commission, in its Miscellan¬ 
eous Trust Fund Deposit, Order No. 11, directed The Capi¬ 
tal Traction Company and the Washington Railway and 
Electric Company to deposit in the Treasury of the United 
States to the credit of the appropriation account known as 
‘Miscellaneous Trust Fund Deposits, District of Columbia’ 
for such purposes as may be approved by the Publij: Utili¬ 
ties Commission, the sum of seven hundred and fifltv dol- 
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lars ($750.00) each. The Commission finds that this amount 
is insufficient i to meet all expenses in connection with the 
proceedings arising in the rate cases of The Capital Trac¬ 
tion Company and the Washington Railway and Electric 
Company. 

“Paragraph 42a provides as follows: 

* * i When any such investigation, valuation, re¬ 

valuation, or other proceeding is begun, the said Public 
Utilities Commission may call upon the utility in question 
for the deposit of such reasonable sum or sums as, in the 
opinion of said Commission, it may deem necessary 
4 from time to time until the said proceeding is com¬ 
pleted # # 

“It is, therefore, ordered: 

“(1) That in accordance with Paragraph 42a of the Act 
approved March 3, 1927, to amend Section Eight of the 
Act making appropriations to provide for the expenses of 
the government of the District of Columbia for the fiscal 
year ending June 30,1914, and for other purposes, approved 
March 4, 1914, quoted more fully in Miscellaneous Trust 
Fund Deposit Order Xo. 11, The Capital Traction Company 
and the Washington Railway and Electric Company are 
hereby directed to deposit in the Treasury of the United 
States to the credit of the appropriation account known as 
‘Miscellaneous Trust Fund Deposits, District of Columbia 9 
for such purposes as may be approved by the Commission, 
an additional sum of eleven hundred and fiftv dollars and 
three cents ($1150.03) each. 

“(2) That the amount, above named be deposited by The 
Capital Traction Company and the Washington Railway 
and Electric Company on or before September 21, 1931. 

Bv the Commission. 

i E. J. MILLIGAN, 

Acting Executive Secretary. 

A true copv: 

[seal.] (S.) E. J. MILLIGAN, 

Acting Executive Secretary. 

EJMrMHH.” 

(10) That the defendant, the Washington Railway and 
Electric Company, was duly notified of the said order, but 
has not complied with, and refuses to comply with the same, 
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and lias not deposited the moneys as ordered and as re 
quired by law; 

(11) That the said amount of Eleven hundred aijd fifty 

dollars and three cents ($1150.03) is less than one-half of 
one per centum of the existing valuation of the defendant, 
the Washington Railway and Electric Company, arid that 
the aggregate of the amounts, including the said amount 
of Eleven hundred and fifty dollars and three] cents 
($1150.03) assessed against said defendant, the Washing¬ 
ton Railway and Electric Company, in the proceeding afore¬ 
said did not exceed one-half of one per centum of the exist¬ 
ing valuation of the said defendant; | 

(12) That bv reason of the Order of the Public Utilities 
Commission aforesaid, and the Act of March 3, 1927, ^mend¬ 
ing the Act of March 4, 1913, Section 8, creating the [Public 
Utilities Commission, there is justly due, owing anil pay¬ 
able from the said defendant, the Washington Railway and 
Electric Company, the sum of Eleven hundred and fifty 

dollars and three cents ($1150.03) to the Public XJtii- 
5 ities Commission of the District of Columbia for 
Deposit in the Treasury of the United States !to the 
credit of account “Miscellaneous Trust Fund Deposi , Dis¬ 
trict of Columbia”. 

Wherefore, these plaintiffs bring this action for payment 
bv the said defendant in the sum of One thousand one liun- 
dred and fifty dollars and three cents, besides costs (jf this 
suit. 


WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 
General Counsel, P. U. C ., 
WILLIAM A. ROBERTS, 


Special Assistant Corporation Counsel , j 

Attorneys for Plaintiff 

District Building . 

Declaration to Recover One Thousand One Hundred and 
Fifty Dollars and Three Cents ($ 1150 . 03 ) in Del^t. 

The plaintiffs, the District of Columbia, a municipal cor¬ 
poration, and Mason M. Patrick, Harleigh H. Hartmap and 
D. A. Davison, constituting the Public Utilities Commission 
of the District of Columbia, created by an Act of Congress 
March 4, 1913, with amendments, sue the defendant] The 
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Capital Traction Company, a street railroad corporation 
of the District of Columbia, for that: 

(1) The aforesaid Capital Traction Company is a street 
railroad corporation engaged in the transportation of pas¬ 
sengers for hire by street cars within the District of Co¬ 
lumbia, and is a public utility within the meaning of the 
Act of March 4,1913, Section S, creating the Public Utilities 
Commission, and amendments thereto; 

(2) That on June 13, 1929 the defendant company peti¬ 
tioned the Public Utilities Commission for authority to in- 

* 

crease fares upon its street railway lines, and, thereafter 
after proper notice the petition was set for hearing by said 
Commission on June 29, 1929. The said petition was joined 
with the petition of the Washington Railway and Electric 
Company, a, street railroad corporation of the District of 
Columbia of like character for increase in rates of fare, and 
the hearing progressed until October 7, 1929, when it was 
suspended; 

(3) ; That the defendant aforesaid and the Washing- 
6 ton Railway and Electric Company gave notice of 
dissatisfaction with an Order No. 807, of the Public 
Utilities Commission, concerning the said petitions for in¬ 
creased fare; 

(4) That thereafter, the defendant company, and the 
Washington Railway and Electric Company, following the 
said notice of dissatisfaction, did tile on December 9, 1929, 
in the Supreme Court of the District of Columbia, appeals 
from the said order of the Public Utilities Commission in 
the nature of suits in equity, to wit, Equity No. 50618 and 
Equity 50619; 

(5) That certain proceedings being had in the said suits, 
the Supreme Court of the District of Columbia did on July 
21, 1930 render an opinion adverse to the said Public Utili¬ 
ties Commission and decreed that said Order No. 807 of the 
Public Utilities Commission be set aside, annulled and 
vacated : 

(6) That from the said decree the Public Utilities Com¬ 
mission aforesaid in due time entered an appeal, and in ac¬ 
cordance with the rules of the Court of Appeals of the Dis¬ 
trict of Columbia filed in that Court a printed transcript of 
record and brief for the Public Utilities Commission; 

(7) That the cost of printing the record on appeal was 
Two thousand and seventy-five dollars and ten cents 
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($2075.10) and the cost of printing the Commission'^ brief 
on appeal was Two hundred and twenty-four dollars and 
ninety-five cents ($224.95); j 

(8) That such costs of printing the record and briqf were 
expenses of a proceeding made by the Public Utilities Com¬ 
mission with respect to the said defendant, The Capital 
Traction Company, a public utility operating in the restrict, 
of Columbia, and with respect to the Washington Railway 
and Electric Company, a public utility operating in the 
District of Columbia; 

(9) That the Public Utilities Commission aforesaid on 
September 10, 1931, issued an order amending itsj prior 
Order Xo. 11, reading as follows: 

44 Miscellaneous Trust Fund Deposit—Amended Order 

xo. ii. | 

September 10, lj)31. 


“By the Commission: The Commission, in its Miscel¬ 
laneous Trust Fund Deposit, Order Xo. 11, directed The 
Capital Traction Company and the Washington Rail- 
7 way and Electric Company to deposit in the Treas¬ 
ury of the United States to the credit of the appro¬ 
priation account known as 4 Miscellaneous Trust Fund 
Deposits, District of Columbia’ for such purposes as may 
be approved by the Public Utilities Commission, thef sum 
of seven hundred and fifty dollars ($750.00) each, j The 
Commission finds that this amount is insufficient to mdet all 
expenses in connection with the proceedings arising ijn the 
rate cases of The Capital Traction Company and the Wash¬ 
ington Railway and Electric Company. 

44 Paragraph 42a provides as follows: 

4 4 4 * * * When any such investigation, valuation, 

revaluation, or other proceeding is begun, the said public 
Utilities Commission may call upon the utility in quejstion 
for the deposit of such reasonable sum or sums as, i(i the 
opinion of said Commission, it may deem necessary from 
time to time until the said proceeding is completed, * * * ’. 

44 It is, therefore, ordered: 

(1) That in accordance with Paragraph 42a of the Act 
approved March 3, 1927, to amend Section Eight of the Act 


making appropriations to provide for the expenses o 
government of the District of Columbia for the fiscal 


? the 
vea r 
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ending June* 30, 1914, and for other purposes, approved 
March 4, 1913, quoted more fully in Miscellaneous Trust 
Fund Deposit Order Xo. 11, The Capital Traction Company 
and the Washington Railway and Electric Company are 
hereby directed to deposit in the Treasury of the United 
States to the* credit of the appropriation account known as 
‘Miscellaneous Trust Fund Deposits, District of Columbia’ 
for such purposes as may be approved by the Commission, 
an additional sum of eleven hundred and fifty dollars and 
three cents ($1150.03) each. 

(2) That the amount above named be deposited by The 
Capital Traction Company and the Washington Railway 
and Electric Company on or before September 21, 1931. 

Bv the Commission. 

| E. J. MILLIGAN, 

Acting Executive Secretary. 

A true copy. 

(S.) j E. J. MILLIGAN, 

[seal.] | Acting Executive Secretary. 

EJMrMHH.” 

(10) That the defendant, The Capital Traction Company, 
was duly notified of the said Order, but has not complied 
with, and refuses to comply with the same, and has not 
deposited thg moneys as ordered and as required by law; 

(11) That the said amount of Eleven hundred and fifty 
dollars and three cents ($1150.03) is less than one-half of 
one per centum of the existing valuation of the defendant. 
The Capital Traction Company, and that the aggregate of 
the amounts, including the said amount of Eleven hundred 
and fifty dollars and three cents ($1150.03) assessed against 
said defendant, The Capital Traction Company, in the pro¬ 
ceeding aforesaid did not exceed one-half of one per 

8 centum of the existing valuation of the said defend¬ 
ant ; 

(12) That by reason of the Order of the Public Utilities 
Commission, aforesaid, and the Act of March 3, 1927, 
amending the Act of March 4, 1913, Section 8, creating the 
Public Utilities Commission, there is justly due, owing and 
payable from the said defendant, The Capital Traction 
Company, the sum of Eleven hundred and fifty dollars and 
three cents ($1150.03) to the Public Utilities Commission 
of the District of Columbia for deposit in the Treasury of 
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the United States to the credit of account “Miscellaneous 
Trust Fund Deposits, District of Columbia”. 

i 

j 

Wherefore, these plaintiffs bring this action for payment 
by the said defendant in the sum of One Thousand one 
hundred and fifty dollars and three cents, besides c<j)sts of 
this suit. 

WILLIAM W. BRIDE, j 
Corporation Counsel, D. C.,\ 
General Counsel, P. U. Q., 
WILLIAM A. ROBERTS, | 
Special Assistant Corporation Counsel, i 

Attorneys for Plaintiffs, 

District Building. 

\ 

Plea of The Capital Traction Company . 

i 

For plea to the declaration of the plaintiffs the defendant 

savs: 

•> 

j 

1. It admits the averments of paragraph 1 of said decla¬ 
ration. | 

2. It admits the averments of paragraph 2, except the 
averment that the hearing upon the petition of the defend¬ 
ant for increased fare was suspended on October 7, 1929, 
which averment is denied; and defendant says than dn the 
contrary said hearing was concluded and a final order deny¬ 
ing the application of this defendant for increased far<3 was 
issued bv said Public Utilities Commission from which 
order defendant entered an appeal to the Supreme Court 
of the District of Columbia. 

3. The defendant admits the averments of paragraph 3 

of said declaration. 

9 4. Defendant admits the averments of paragraph 

4 of said declaration. 

5. Defendant admits the averments of paragraph 5 of 
said declaration, and says further, if deemed pertinent to 
the issue herein, that said decree of the Supreme Cou|rt of 
the District of Columbia held the said order of the Public 
Utilities Commission to be confiscatory and void, decreed 
increased street railway fares and ordered the Public Utili¬ 
ties Commission to put the same into effect. 

6. Defendant admits the averments of paragraph p of 
said declaration. 
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7. As to the averments of paragraph 7 of said declara¬ 
tion, defendant says that it lias no knowledge or informa¬ 
tion with respect thereto sufficient to form a belief and 
therefore denies said averments. 


8. Defendant denies the averments of paragraph S of said 
declaration and says that the cost of printing the record 
and brief of i the Public Utilities Commission in its appeal 
to the Court of Appeals from the decree of the Supreme 
Court of the District of Columbia were not necessary or 
proper expenses of any proceeding contemplated or covered 
by the Act of Congress referred to and relied upon by said 
plaintiffs in said declaration. 

9. Defendant admits the averments of paragraph 9 of 
said declaration, but says further with respect thereto that 
the quotation from paragraph 42a of the Act of Congress, 
approved March 3, 1927, contained in the order of said 
Public Utilities Commission quoted in said paragraph is in¬ 
complete in that there are omitted other pertinent portions 
of the statute including such as limit the deposits for which 
the Commission may call upon the utilities to the expenses 
of investigation made bv the said Commission; and defend- 


ant denies that the sum of $750 recited in said order is in¬ 


sufficient to meet all expenses in connection with the pro¬ 
ceedings before said Commission in the rate cases of The 
Capital Traction Company and the Washington Railway 
and Electric Company. 

10. Defendant admits the averments of paragraph 10 of 
said declaration that the defendant has not complied with 
and has refused to comply with the said order of the Com¬ 
mission and that it has not deposited the money as so or¬ 
dered and defendant denies that it is required by law to 
make such deposit. 

10 11. Defendant admits the averments of paragraph 

11 of said declaration, but denies that thev have anv 
pertinency in this proceeding. 

12. Defendant denies that there is justly due, owing and 
payable from it to the Public Utilities Commission of the 
District of Columbia for deposit in the Treasury of the 
United States to the credit of account “Miscellaneous 
Trust Fund Deposits, District of Columbia ”, or for any 
other purpose, the sum of $1150.03 or anv other sum or 
amount. GEORGE E. HAMILTON, 

G. THOMAS DUNLOP, 

Attorneys for The Capital Traction Company. 
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Amended Plea of Washington Railway and Electric 

Company . j 

Xow comes the defendant Washington Railway an^l Elec¬ 
tric Company, by its attorney in the above-entitled) cause 
and for amended plea, with leave of Court, asks that it be 
permitted to adopt the plea of The Capital Tractioij Com¬ 
pany filed in case At Law No. SO,521, so far as applicable, 
the said latter case being this day consolidated for pjirpose 
of trial. 

S. R. BOWEN, 

Attorney for Washington Railway and 

Electric Company. 

Leave granted. 

LUHRING,' 

Justice. 

11 Defendants’ Prayer No. 1. 

I 

The Court is requested to rule that upon the pleadings 
and opening statement made by Counsel for Plaintiffs, they 
are not entitled to recover herein. 

Refused and exception as to both defendants. 

LUHRING, 

Justice. 

i 

Defendants’ Prayer No. 2. 

I 

j 

The Court is requested to rule as a matter of law that the 
plaintiffs are not entitled to recover as they have failed to 
show any legal liability on the part of the defendants herein. 

Refused and exception as to both defendants. j 

LUHRING, j 


Justice. 


5/21/34. 


Defendants’ Prayer No. 3. 


The Court is requested to rule that the Act of Congress 
relied upon by the plaintiffs as a basis for recovery doe^ not 
place any liability upon the defendants to make a deposit 
of money to cover the expenses and costs complained if in 



12 


W. R. & E. CO. VS. DIST. OF COLUMBIA, ET AL. 


the declaration filed herein, or impose upon the defendants 
any liability therefor. 

Refused and exception as to both defendants. 

LUHRIXG, 

J ust ice. 

5/21/34. 

12 In the Supreme Court of the District of Columbia. 

Law. No. 80,520. 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Riley E. Eigen, and John C. Gotwals, 
Constituting the Public Utilities Commission of the Dis¬ 
trict of Columbia, Plaintiffs, 

vs. 

Washington Railway & Electric Company, a Corporation, 

Defendant, 

and 

Law. No. 80,521. 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Riley E. Eigen, and John C. Gotwals, 
Constituting the Public Utilities Commmission of the 
District of Columbia, Plaintiffs, 

vs. 

The Capital Traction Company, a Corporation, Defendant. 

Memorandum. 

The Court will adopt the proposed findings of fact and 
conclusions of law presented by the plaintiffs as its own. 

The proceedings in the courts of the District of Columbia 
under Section 64 of the Public Utilities Act are adminis¬ 
trative, Keller v. Potomac Electric Power Company, 261 
L T . S. 428, and a continuation of the proceedings before the 
Public Utilities Commission. Gandy v. Marble, 122 U. S. 
432; Alexandrine v. Coe, App. D. C., decided Mav 14, 
1934. 

13 The Gandv and Alexandrine cases have to do re- 
spectivelv with proceedings in Patent and Trade- 
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mark cases under Sec. 4915, R. S. as amended (Sec. (|3, Tit. 
55 U. S. C.). Tills section provides that “whenever|a pat¬ 
ent on applications is refused by the Commissioner cj>f Pat¬ 
ents, the applicant, * * * may have remedy by bill in 

equity if filed within six months after such refusal, and the 
court having cognizance thereof, on notice to adverse par¬ 
ties and other due proceedings had, may adjudge thalt such 
applicant is entitled according to law, to receive a patent 
for his invention, as specified in his claim, or for any part 
thereof, as the facts in the case may appear * * |*. In 

referring to this Section 4915 R. S., Mr. Justice Blatcjhford 
in the Gandy Case, page 439, said: j 

“Although, as was said bv this court in Butterwojrth v. 
Hoe, 112 U. S. 50, 61, the proceeding by bill in equity, un¬ 
der Sec. 4915, on the refusal to grant an application!for a 
patent, intends a suit according to the ordinary course of 
equity practice and procedure, and is not a technical appeal 
from the Patent Office, nor confined to the case as made in 
the record of that office, but is prepared and heard upqn all 
competent evidence adduced and upon the whole merits, 
yet the proceeding is, in fact and necessarily, a part of the 
application for the patent (Italics ours.) 

Section 64 of the Public Utilities Act is somewhat similar 
to Sec. 4915 R. S. and provides that “any public utility 
being dissatisfied with anv order or decision of 
the commission fixing any * * * ra te or rates * \ * 

may commence a proceeding in equity in the Supjreme 
Court of the District of Columbia against the commission 
as defendants, to vacate, set aside or modify any such de¬ 
cision or order on the ground that the * * * rate or 

rates * * * fixed in such order is unlawful, inadequate 

or unreasonable.” The answer of the commission or [pub¬ 
lic utility is required to be filed within ten days. I Any 
party, including the commission , is given the right of ap¬ 
peal to the Court of Appeals of the District of Colujnbia 
from any order or decree of the Supreme Court. 

14 Section 67 of the same act provides 4 ‘that if upon 
trial of such proceeding or suit, evidence shall bje in¬ 
troduced by the plaintiff which is found by the court fo be 
different from that offered upon the hearing before the Com¬ 
mission * * * or additional thereto, the court, before 

proceeding to render judgment, # * * shall transmit 
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a copy of such evidence to the commission, and shall stay 
further proceedings in said proceeding for fifteen days 
from the date of such transmission Upon the receipt of 
such evidence the commission shall consider the same and 
may alter, modify, amend or rescind its order relating to 
such * % rate or rates * * * complained of in 

such action, and shall report its action thereon to said 
court within ten days from receipt of such evidence.” 

Section 68 of the act regulates the procedure in the court 
in cases where pursuant to Section 67, the commission re¬ 
scinds, or fails to rescind the order complained of, or 
alters, modifies or amends the same. 

The two sections, 67 and 68, clearly make the proceed¬ 
ings before the Supreme Court a continuation of the pro¬ 
ceedings before the commission, and it must necessarily fol- 
low that the proceeding in the Court of Appeals is likewise 
a continuation of the proceeding before the commission. 
In that view of the law, Section 42a applies, and requires 
that the expenses of the proceeding on appeal shall be 

borne bv the utility concerned. 

% % 

Section 42a undertakes to cover and does fullv cover the 

* 

subject matter of expense, the same subject matter dealt 
with by Section 42. Section 42a is the latest expression of 
congressional will, and, therefore, operates as a repeal of 
Section 42. District of Columbia v. Hutton, 143 U. S. 
18. 

15 Upon appeal the commission was required to prop¬ 
erly prepare and file a transcript of the record, and, 
also, within the time allowed, a brief in the Court of Ap¬ 
peals. The cost of printing the transcript and brief was 
a necessary expense, incident to the proceeding, and under 
the provisions of Section 42a, the defendants are required 
to pay such cost. Such a construction of Section 42a does 
not deny to the defendants the equal protection of the laws, 
nor does it dp violence to the fifth amendment. Charlotte 
& R. R. v. Gibbes, 142 U. S. 386, Wisconsin Tel. Co. v. Com¬ 
mission, 206 Wis. 589. 

Counsel for plaintiffs will therefore submit in proper 
form for signature findings of fact and conclusions of law 
in accordance with their proposal. 

(Signed) 0. R. LUHRIXG, 

Justice. 


June 22, 1934. 
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16 Facts found by the Court which constitute all the 

* 

facts in the above cases for the purposes of the 
a ppea Is. 

Findings of Fact. j 

The above cause having come on for hearing befojre this 
Court, and upon consent of the parties said cause paving 
been heard by the Court without a jury; upon mature con¬ 
sideration of the pleadings, the evidence of record, and the 
arguments of counsel, the following findings of fact are 
found: 

1. That the Washington Railway and Electric Company, 
defendant, is a public utility within the meaning of Para¬ 
graph 1 and Paragraph 42 (a) of Section 8 of the Act of 
Congress approved March 4, 1913, as amended, known as 
the Public Utilities Act, and that the trial of the present 
cause was consolidated by agreement with The District 
of Columbia, et ah, v. The Capital Traction Company, Law 
No. 80,521, and tried before the Court without aj jury. 
That during the trial, the Washington Railwav and Elec- 
trie Company, defendant in this proceeding, moveld for 
leave to adopt the plea of the Capital Traction Conjpany, 
defendant in Law No. 80,521, and that the said motioh was 
granted. 

2. That the present action was brought by the public 

Utilities Commission of the District of Columbia and the 

members thereof and bv the Commissioners of the District 

* 

of Columbia to recover the sum of $1,150.03, ordered by 
the Public Utilities Commission of the District of Colum¬ 
bia to the paid into the appropriate Miscellaneous Trust 
Fund Accounts in the Treasury of the United States, to 
the credit of the District of Columbia, in its order elated 
September 10, 1931, amending Miscellaneous Trust (Fund 
Deposit Order No. 11, issued under the provisions of Para¬ 
graph 42 (a) of the Public Utilities Act. 

3. That the said amount of $1,150.03 included $1,037.50, 
being one-half of the amount billed against the Public Utili¬ 
ties Commission by Judd & Detweiler, Inc., official 

17 printers for the Court of Appeals of the District of 
Columbia, as the costs of printing the transcript of 

record required by the rules of the Court of Appeals on 
an appeal to the said Court taken by the Public Utilities 
Commission in the Public Utilities Commission of the Dis- 
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trict of Columbia, et al., vs. The Capital Traction Com¬ 
pany and the Washington Railway and Electric Company, 
Court of Appeals Xo. 5316. 

4. That the said amount of $1,150.03 also included one- 
half of an amount of $224.95 billed against the said Public- 
Utilities Commission bv Rufus H. Darbv Printing Com- 
panv, Inc., as the cost of printing copies of brief required 
by rules of the Court of Appeals and tiled by the Public 
Utilities Commission in this same proceeding. 

5. That the said cause arose on an application of the 
Capital Traction Company, concurred in by the Washing¬ 
ton Railway and Electric Company, for an increase in the 
rates of fare charged by the said Companies, and that a 
proceeding thereon was begun by the said Public Utilities 
Commission by public notices as required by law, and that 
the said proceeding was continuous until the appeal in con¬ 
nection with which the above costs were incurred was dis¬ 


missed bv the Public Utilities Commission as a result of 


changed conditions and a material decline in the revenues 
of the utilities on October 6, 1931. 


6. That the Public Utilities Commission, while these pro¬ 
ceedings were in progress, issued its Miscellaneous Trust 
Fund Deposit Order No. 11 on July 1, 1929, under Para¬ 
graph 42 (a) of the Public Utilities Act, requiring a de¬ 
posit to the credit of the appropriation account, Miscella¬ 
neous Trust Fund Deposits, District of Columbia, in the 
Treasury of the United States, of an amount of $750 each 
by the Capital Traction Company and the Washington 
Railway and Electric Company, and that the defend- 
18 ant, the Washington Railwav and Electric Com- 
pany, under date of July 10, 1929, did deposit $750 
as ordered. 


7. That in compliance with the said Order No. 11, other 
amounts were deposited toward the cost of the said pro¬ 
ceeding as follows: The Capital Traction Company, July 
19, 1929, $750; Washington Rapid Transit Company, Sep¬ 
tember 17, 1929, $75. That Order No. 807 of the Public 
Utilities Commission, from which appeals were taken to 
the Supreme Court of the District of Columbia, was entered 
on November 13, 1929, and that thereafter on April 15, 
1930, the Public Utilities Commission issued an amend¬ 
ment to its Miscellaneous Trust Fund Deposit Order Xo. 
11, requiring the deposit of an additional sum of $300, by 
the defendant in this proceeding, and $300. by the Capital 
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Traction Company; and that the Washington Railway and 
Electric Company, defendant, did deposit $300. in [compli¬ 
ance with this order on April 21, 1930, and the Capital Trac¬ 
tion Company deposited $300. in compliance with this or¬ 
der on April 19, 1930. ! 

8. That the amounts deposited in compliance witjh these 
several orders were expended for materials, costs o|‘ steno¬ 
graphic record required by the Public Utilities ^ct, for 
printing and for personal services in connection wjith the 
said proceeding, including an amount of $750. to onlc John 
A. Zelinski for expert services including the time spejmt tes¬ 
tifying in the proceeding before the Supreme Court of the 
District of Columbia; that on the date the bill was received 
from the Clerk of the Court of Appeals for the printing of 
the transcript of record by Judd & Detweiler, Inc.i there 
remained unexpended in this account a balance of $136.15, 
out of a total amount received of $2,175.00, and that the said 
balance was inadequate to pay the said account for print¬ 
ing, together with the amount of $224.95 due Rufus II. 
Darby Printing Company, Inc., for the costs of pointing 
brief of the Public Utilities Commission before the |Court 
of Appeals; that under date of September 10, 193jl, the 
Public Utilities Commission issued a further ajmend- 
19 ment of Miscellaneous Trust Fund Deposit Order 
Xo. 11, hereinabove referred to, requiring an addi¬ 
tional deposit by the defendant and by the Capital Traction 
Company in the amount of $1,150.03 each to pay the costs 
in connection with the said proceeding for an increase in 
the rates of fare, and that the defendant and the Capital 
Traction Company received the said order and nevertheless 
neglected and refused to make the said deposit; tlult the 
present suit was filed November 18, 1931, and that oji No¬ 
vember 10, 1931, the Commissioners of the District of Co¬ 
lumbia paid Rufus H. Darby Printing Company, Ink, an 
amount of $224.95 for the cost of printing the brief afore¬ 
said, and on July 3, 1931, the Commissioners of the Dis¬ 
trict of Columbia paid Judd & Detweiler, Inc., $2,075.10, 
the cost of printing the transcript of record in the Coi}i’t of 
Appeals as aforesaid, and that the said payments Iwere 
made after the defendants, the Washington Railway and 
Electric Company and the Capital Traction Company did 
so neglect and refuse to comply with the said amended 
Order Xo. 11, as amended September 10, 1931, and to itnake 
the deposits aforesaid; that the said payments by the Com- 
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missioners of the District of Columbia wore made from a 
lump sum appropriation covering 1 all printing and binding 
for the Government of the District of Columbia, and that 
the said payments were so made because of the insufficiency 
of funds in the Miscellaneous Trust Fund, District of Co¬ 
lumbia, established to pay the costs of the said proceeding 
before the Public Utilities Commission in accordance with 
Paragraph 42 (a) of the Public Utilities Act. 

9. That Miscellaneous Trust Fund Deposit Order Xo. 11, 
and each amendment thereto, was issued in tlie form pre¬ 
scribed by Paragraph 42 (a) of the Public Utilities Act; 
that the expenditures from the Miscellaneous Trust Fund, 
District of Columbia, thereby created, and each of 

20 them, were made on order of r the Public Utilities Com¬ 
mission for the purpose of paying the expenses of the 

said proceeding, and that the aggregated amount of all such 
deposits, including those herein contested but not made, 
would not exceed one-tenth of one per cent of the value of 
the property of the defendant, the Washington Railway and 
Electric* Companv. 

(Signed) ‘ LUHRIXG, 

Justice. 

The Court made similar findings of fact as to The Capital 
Traction Company and it is understood that such findings 
shall apply to the case of The Capital Traction Company. 

21 Exceptions of Defendants , 'Washington Railway <£* 

Electric Company and The Capital Traction Com¬ 
pany, to the Conclusions of Law by the Court. 

Come now the defendants, Washington Railway & Elec- 
trie Company and The Capital Traction Company, by their 
attorneys, and hereby enter their exceptions to the findings 
of the Court, and its refusal to grant certain prayers or re¬ 
quests for findings, as follows: 


Defendants except to the Conclusions of Law Nos. 1 to 
10 inclusive, as found bv the Court. 


Defendants except to the Court’s refusal to grant certain 
prayers or conclusions of law Xos. 1 to 9 inclusive, as con- 
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tained in defendants’ request for prayers or conclusions of 
law. 

To caeli of the foregoing findings the defendants ask that 
an exception he allowed and to each of the foregoing re¬ 
quests of the defendants to find or to grant certain prayers, 
which were refused by the Court, the defendants the 
Court for an exception. 

S. R. BOWEN, I 

Attorney for Defendant j 
Washington Railway & Electric Company. 

G. THOMAS DUNLOP, | 

Attorney for Defendant ,j 


The Capital Traction Comb 


Exception allowed. 


6 '2S 34. 


any. 


0. R. LUHRING,j 

J us\t ice. 


90 


Conclusions of Law Found by the Court. 


The above cause having come on for hearing before this 
Court, and upon consent of the parties said cause leaving 
been heard by the Court without a jury; upon maturje con¬ 
sideration of the pleadings, the evidence of record, and 
the arguments of counsel, the following conclusions <pf law 
are found: 

1. That the motion for dismissal made by the defendant 
Washington Railway and Electric Company at th<j> con¬ 
clusion of the presentation of the case of the plafntiffs 

with the arguments thereon has been considered maturely 

• 

in the light of the matter admitted by the pleadings and 
in the light of the findings of fact made herein and is 
hereby oyer ruled. 

2. That Miscellaneous Trust Fund Deposit Order No. 11 
of the Public Utilities Commission of the District ojf Co¬ 
lumbia, as amended September 10, 1931, is a valid and 
lawful order under the provisions of Paragraph 42 (la) of 
the Public Utilities Act approved March 4, 19lk, as 
amended by an Act approved March 3, 1927 (44 U. S. 
Stat., Part 2, Chapter 304, page 135). 

3. That the “proceeding” contemplated by Congress in 
Paragraph 42 (a) of the Public Utilities Act, supra, ^s not 
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concluded within the meaning of the said paragraph in the 
event of an appeal under Paragraph 64 of said Act from 
any order entered by the Public Utilities Commission until 
the last legislative proceeding in the United States Court 
of Appeals of the District of Columbia has been termi¬ 
nated and recourse to legislative proceedings has been 
exhausted. 

4. That Paragraph 42 (a) of the Public Utilities Act, 
supra, is valid legislation in furtherance of the regulatory 

power*? of Congress over public utilities in the Dis- 
23 triot of Columbia, and does not deprive the defend¬ 
ant of any protection afforded by the Constitution of 
the United States. 

5. That Paragraph 42 (a) of the Public Utilities Act, 
supra, was approved March 3, 1927, and covers the entire 
held of legislation embraced in original Paragraph 42, ap¬ 
proved March 4. 1913, of the same Act, and the said Para¬ 
graph 42 (a) repeals by implication the said Paragraph 
42 and is entirely inconsistent with and repugnant to the 
said Paragraph 42. 

6. That the orders of the Public Utilities Commission 
issued under Paragraph 42 (a) are administrative orders, 
and the deposits required to be made under the said orders 
are limited to the reasonable costs of supervising, regu¬ 
lating and inspecting the business of public utilities, and 
such deposits, are not taxes for general revenue purposes. 
All amounts deposited in excess of the reasonable regula¬ 
tory requirements are returned to the depositing utility, 
and specific provision is made in the said Paragraph 42 (a) 
to provide that the utility mav reimburse itself for such 
deposits by charge against its consumers, with interest and 
without impairment of its opportunity to earn a reasonable 
return on the fair value of its property devoted to public 
utility purposes. 

7. That reference may be had to the reports of the Con¬ 
gressional Committees in charge of the Act of March 3, 
1927, recommending the adoption of Paragraph 42 (a) as 
an amendment of the Public Utilities Act; that the said 
paragraph became a law in the same form in which it was 
recommended by the said Committees; and that the said 
reports indicate that it was the intention of Congress that 
funds to defend in the courts appeals from orders of the 
Public Utilities Commission might be secured by appro¬ 
priate order of the Public Utilities Commission requiring 
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such deposit as that involved in the present causes^ under 
Paragraph 42 (a) supra. 1 

24 8. That the provisions of Paragraph 64 S of the 

Public Utilities Act, supra, relieving the Public Utili¬ 
ties Commission, its members, officers, agents and employ¬ 
ees from requirement “in any case to make any deposit 
for costs or pay for any service to the clerks of anjc court 
or to the marshal of the United States”, do not reqijire the 
clerks of the said courts to bear the cost of printing any 
transcript of record or brief required by the rules of any 
such court. 

9. That the printing of the transcript of record iji cases 
of appeals from the decree of the Supreme Court! of the 
District of Columbia with regard to orders of the Public 
Utilities Commission is required by Section 2 of Rule 20 
of the Court of Appeals of the District of Columbia, and 
the Public Utilities Commission, appellant in Court of Ap¬ 
peals Xo. 5316, was obliged to secure the amopnt of 
$1,037.50, one-half of which is involved in this suit, and 
to pay the same to the clerk of the Court of Appeals of 
the District of Columbia within tliirtv davs after notice 

* i 

from said clerk so to do. That the briefs tiled in the Court 
of Appeals of the District of Columbia are required to be 
printed under Sections 3 to 6 of Rule 8 of the said [Court, 
and that the amount of $224.95, one-half of whichj is in¬ 
volved in this suit, constituted a necessary cost to the 
Public Utilities Commission, appellant in Court of Appeals 
Xo. 5316. | 

10. That judgment should be had by the plaintiffs jin the 
amount of $1,150.03, with reasonable costs of this ^ction. 

The defendant excepted to such conclusions of law to 
which an exception was allowed. 

The same Conclusions of Law were found by the Court 
in the case of The Capital Traction Company, but by pgree- 
ment they are not copied herein. 

The Capital Traction Company also excepted to said con¬ 
clusions of law found in its case and exception was allowed. 
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25 Supreme Court of the District of Columbia. 


Thursday, June 28, 1934. 

Session resumed pursuant to adjournment. 

Hon. O. R. Luhring, Justice, presiding. 

At Law. 


Xo. SO,520. 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Riley E. Eigen, John C. Gotwals, 
Constituting the Public Utilities Commission of the Dis¬ 
trict of Columbia, Plaintiffs, 

vs. 

The Washington Railway & Electric Company, a Corpo¬ 
ration, Defendant. 


Come again the parties hereto by their respective attor¬ 
neys of record and the Court having considered this cause, 
the same having been heretofore heard and submitted, on 
the trial before the Court without a jury, pursuant to the 
stipulation tiled herein, finds the issue joined in favor of 
the plaintiff and that the money due and payable by the 
defendant to the plaintiffs by reason of the premises is 
the sum of One Thousand One Hundred Fifty Dollars and 
Three Cents ($1150.03). 

Whereupon, comes now the defendant by its attorney of 
record and files herein its motion for a new trial, and there¬ 
upon, after consideration thereof, it is ordered that said 
motion be, and the same is hereby overruled, and judgment 
is ordered. ;To which, an exception is duly noted and 
allowed. 


Wherefore, it is considered that plaintiffs recover of the 
defendant herein the sum of One Thousand One Hundred 
Fifty Dollars and Three Cents ($1150.03) with interest 
thereon until paid, together with costs of suit to be 
26 taxed bv the clerk and have execution thereof. 

m 

From the foregoing judgment the defendant by its 
attorney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 




CAP. TRAC. CO. VS. DIST. OF COLUMBIA, ET AL. 


23 


One Hundred Dollars ($100.00) with leave to deposit Fifty 


Dollars ($50.00) cash with the clerk in lieu thereof f and a 
further undertaking to act as a supersedeas bond isjhereby 
fixed in the sum of One Thousand Five Hundred Dollars 
($1500.00). 

I 

1 

27 Supreme Court of the District of Columbia. 

i 

] 

Thursdav, June 28 1934. 

Session resumed pursuant to adjournment. j 

Hon. O. K. Luhring, Justice, presiding. j 

At Law. j 

No. 80,521. 

The District of Columbia, a Municipal Corporation, and 
Mason M. Patrick, Iiilev E. Eigen, John C. Gotwals, 
Constituting the Public Utilities Commission of tlje Dis¬ 
trict of Columbia, Plaintiffs, 


i 

The Capital Traction — , a Corporation, Defendant. 

I 

Come again the parties hereto by their respectiveiattor¬ 
neys of record and the Court having considered this cause, 
the same having been heretofore heard and submitted, on 
the trial before the Court without a jury, pursuant to the 
stipulation tiled herein, finds the issue joined in favor of 
the plaintiff and that the money due and payable by the 
defendant to the plaintiffs by reason of the premises is the 
sum of One Thousand One Hundred Fifty Dollars and 
Three Cents ($1150.03). 

Whereupon, comes now the defendant by its attorney of 
record and files herein its motion for a new trial, and there¬ 
upon, after consideration thereof, it is ordered tha: said 
motion be, and the same is hereby overruled, and judgment 
is ordered. To which, an exception is duly noted and 
allowed. 

Wherefore, it is considered that plaintiffs recover pf the 
defendants herein the sum of One Thousand One Hundred 
Fifty Dollars and Three Cents ($1150.03) with interest 
thereon until paid, together with costs of suit to be [taxed 
bv the clerk and have execution thereof. 
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28 From the foregoing judgment the defendant by 
its attorney of record, in open Court, notes an ap¬ 
peal to the Court of Appeals of this District; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One, Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof; and a further undertaking to act as a supersedeas 
bond is hereby fixed in the sum of One Thousand Five 
Hundred Dollars ($1500.00). 

29 Conclusions of Law Requested by the Defendants. 


1. That Sections 42 and 42a of the Act of Congress 
known as the Public Utilities Act, approved March 4, 1913, 
as amended March 3, 1927, being in pari materia must be 
read together and construed as a whole, and that all pro¬ 
visions thereof must be given meaning and effect; that so 
construed the defendant companies are not required by the 
terms of the; Act to pay the expenses and costs of any pro¬ 
ceeding made or taken by the Public Utilities Commission, 
unless the defendant public utilities shall be found to be 
at fault with respect to the matters complained of or in¬ 
volved in said proceeding. 

2. That it the Act in question is to be construed as im¬ 


posing 

Public 


upon the defendants the costs and expenses of the 
Utilities Commission in prosecuting litigation in 


which the defendants have established, against the conten¬ 


tion of the Commission, their legal rights which 


have been 


denied them by the Commission, then the Act contravenes 


the Fifth Amendment to the Constitution of the United 


States in that it deprives the defendants of due process of 
law and is null and void. 


3. That the attempt of the Public Utilities Commission 
to impose upon the defendants the costs and expenses of 
the Commission for the printing of records and briefs in 
an appeal by the Commission to the Court of Appeals from 
a valid decree of the Supreme Court of the District of 
Columbia, which appeal was voluntarily dismissed by the 
Commission i before hearing, is so unreasonable and arbi¬ 
trary as to constitute an abuse of the discretion claimed by 
the Commission by virtue of the Act in question and judg¬ 
ment must be for the defendants. 


4. That if i the Act in question is to be construed as im¬ 
posing upon the defendants the costs and expenses of the 
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Public Utilities Commission in the prosecution of abortive 
litigation which is of no value either to the defendants or 
to the public, then the Act contravenes the Fifth Amend¬ 
ment to the Constitution of the United States in jhat it 
deprives the defendants of due process of law and is null 
and void. | 

5. That by the provisions of paragraph 64 jof the 
30 Act creating the Public Utilities Commission jof the 
District of Columbia, approved March 4, 191(3, and 
subsequently amended, plaintiffs were not required to 
make any deposit for costs or pay for any services of the 
clerks of any court and were therefore not required to 
make any deposit or payment for any services of the clerks 
of any court incurred in connection with the printing of 
the record in the Court of Appeals of the District of 
Columbia in cause Xo. 5316. j 

6. In view of the fact that the costs of printing the 
record on appeal and the briefs which form the causes of 
action in the cases here under consideration were certified 
by the Commissioners of the District of Columbia as 
properly chargeable against and payable out of the gen¬ 
eral funds appropriated by Congress for the support of 
the District of Columbia and with the approval of the 
Comptroller General of the United States were paid out of 
such funds, such costs are not now recoverable by the 
plaintiffs against the defendants herein for the purpose of 


the reimbursement of such general funds of the Disti 


let of 
for 


Columbia since there is no specific statutory authority 

such recoverv and reimbursement. 

* 

8. That as a matter of law upon the pleadings am} evi¬ 
dence the findings and judgment of this Court should be 
for the defendants in each case. 

9. That the plaintiffs are not entitled to recover in Uiese 
cases as they have failed to show any legal liability oji the 
part of the defendants herein. 

Refused and exception allowed both defendants. 

LUHRING, 

Justice. 

6/28/34. 
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31 Filed July 19, 1934. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 80,520. 

In Equity. 

District of Columbia et al. 
vs. 

'Washington Railway & Electric Company. 


Know all Men by these Presents, That, whereas the un¬ 
dersigned Washington Railway and Electric Company ha- 
prosecuted an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia to reverse the judgment—decree—ren¬ 
dered by the Supreme Court of the District of Columbia in 
the above-entitled cause or proceeding, pending therein, 
and is—are-r-requircd to give an undertaking, under seal, 
conditioned as required by law, in the maximum amount 
of Fifteen Hundred ($1300.00) dollars, fixed by the Court: 
And whereas the condition of this undertaking is that the 
said Washington Railway and Electric Company shall 
prosecute its said appeal to effect and answer all—dam¬ 
ages and—costs if it shall fail to make good its plea. 


We, the undersigned Washington Railway and Electric 
Company as principal and The Fidelity and Casualty Com¬ 
pany of New York as suret- appearing and submitting to 
the jurisdiction of the Court, hereby undertake for our¬ 
selves and each of us, our and each of our heirs, executors, 
administrators, successors, and assigns to abide by and 
perform the judgment—decree—of the Court in the prem¬ 
ises, and do further agree that, upon default by the said 
principal in any of the conditions hereof, the damages, not 
exceeding the sum aforesaid, may be ascertained in such 
manner as the Court shall direct; that the Court may give 
judgment hereon in favor of any person thereby aggrieved 
against us for the damages suffered or sustained bv such 
aggrieved party, and that such judgment may be rendered 
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whose 


in said cause or proceeding against all or any of us 
names are hereto signed. 

WASHINGTON RAILWAY & ELEC¬ 
TRIC COMPANY, 

By A. G. NEAL, [seal.] 

Vice-President. j 

THE FIDELITY & CASUALTY ! CO. 
OF NEW YORK, [seai|,] 

By WALTER G. DUNLOP, [seal.] 

Attorney. 

Signed, sealed, and delivered in the presence of- 
Attest i 

G. M. THOMPSON, [seal.] 

Secretary. 

GEORGE M. GRIFFIN. 

LEE A. GLASCOCK. 

Surety approved this 19 dav of Julv, 1934. 

PEYTON GORDON, 

Justice, S. C., I). C. 

' 

Surety qualified and execution in accordance with written 
authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Filed July 19, 1934. Frank E. Cunningham, ^lerk. 
In the Supreme Court of the District of Columbia. 

j 

At Law. 
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No. 80,521. 

In Equity. 

District of Columbia et al. 
vs. 

The Capital Traction Company. 


Know all Men by these Presents, That, whereas th|e un¬ 
dersigned The Capital Traction Company ha- prosecuted 
an appeal to the Court of Appeals of the District of 
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Columbia to reverse the judgment—decree—rendered by 
the Supreme Court of the District of Columbia in the 
above-entitled cause or proceeding, pending therein, and 
— are —required to give an undertaking, under seal, 
conditioned as required by law, in the maximum amount 
of Fifteen Hundred ($1500.00) dollars, fixed by the Court: 
And whereas the condition of this undertaking is that the 
said The Capital Traction Company shall prosecute its 
said appeal to effect and answer all—damages and—costs 
if it shall fail to make good its plea. 

We, the undersigned The Capital Traction Company 
as principal and The Fidelity and Casualty Company 
of Xew York as suret- appearing and submitting to the 
jurisdiction of the Court, hereby undertake for ourselves 
and each of i us, our and each of our heirs, executors, 
administrators, successors, and assigns to abide by and 
perform the judgment—decree—of the Court in the prem¬ 
ises, and do further agree that, upon default by the said 
principal in any of the conditions hereof, the damages, not 
exceeding the sum aforesaid, may be ascertained in such 
manner as the Court shall direct; that the Court may give 
judgment hereon in favor of any person thereby aggrieved 

against us for the damages suffered or sustained by such 
^ * 

aggrieved party, and that such judgment may be rendered 
in said cause or proceeding against all or any of us whose 
names arc hereto signed. 

THE CAPITAL TRACTION COMPANY, 

J. II. HANNA, [seal.] 

President. 

THE FIDELITY AND CASUALTY COM¬ 
PANY OF NEW YORK, [seal.] 

By WALTER G. DUNLOP, [seal.] 

Attorney. 

Signed, sealed, and delivered in the presence of— 

Attest: 

H. D. CRAMPTOX, 

Secretary. 

GEORGE M. GRIFFIN. 

LEE A. GLASCOCK. 

Suretv approved this 19 dav of July, 1934. 

PEYTON GORDON, 

Justice, S. C., D. C. 
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Surety qualified and execution in accordance with Written 
authority on file in this office. j 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, j 

Asst. Clerk, j 

I 

33 Order Extending Time for Filing Bills of Exception. 

! 

Upon motion, and for good cause shown, the tinje for 
preparation and submitting to the Court for settlement or 
approval of bills of exception herein, be and the sajne is 
hereby extended until September 30, 1934. 

34 In the Supreme Court of the District of Columbia. 

i 

At Law. 

No. 80520. 

District of Columbia et ah, Plaintiffs, 

i 

v. 

W ashixgton Railway & Electric Company, Defendant. 

At Law. | 

No. 80521. | 

District of Columbia et ah, Plaintiffs, 

v. | 

The Capital Traction Company, Defendant. 

Assignment of Errors. 

Now come the defendants, Washington Railway & Elec¬ 
tric Company and The Capital Traction Company, by their 
counsel, and assign the following errors by the Court: 

1. The Court erred in refusing the defendants’ prayers 
numbers 1, 2, and 3. 

2. The Court erred in refusing the conclusions of law 
requested by the defendants. 

3. The Court erred in finding and concluding as a matter 
of law that Miscellaneous Trust Fund Deposit Order No. 
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11 of the Public Utilities Commission of the District of 
Columbia, as amended September 10, 1931, is a valid and 
lawful order under the provisions of Paragraph 42(a) of 
the Public Utilities Act approved March 4, 1913, as 
amended by an Act approved March 3, 1927 (44 U. S. Stat., 
Part 2, Chapter 304, p. 135). 

4. The Court erred in finding and concluding as a matter 
of law that the “proceeding” contemplated by Congress 
in Paragraph 42(a) of the Public Utilities Act, supra, is 
not concluded within the meaning of the said paragraph 

in the event of an appeal under Paragraph 64 of 
35 said Act from any order entered by the Public Utili¬ 
ties Commission until the last legislative proceeding 
in the United States Court of Appeals of the District of 
Columbia has been terminated and recourse to legislative 
proceedings has been exhausted. 

5. The Court erred in finding and concluding as a matter 
of law that Paragraph 42(a) of the Public Utilities Act, 
supra, is,valid legislation in furtherance of the regulatory 
powers of Congress over public utilities in the District of 
Columbia, and does not deprive the defendants of any pro¬ 
tection afforded by the Constitution of the United States. 

6. The Court erred in finding and concluding as a matter 
of law that Paragraph 42(a) of the Public Utilities Act, 
supra, was approved March 3, 1927, and covers the entire 
field of legislation embraced in original Paragraph 42, ap¬ 
proved March 4, 1913, of the same Act, and the said Para¬ 
graph 42(a) repeals by implication the said Paragraph 42 
and is entirely inconsistent with and repugnant to the said 
Paragraph 42. 

7. The Court erred in finding and concluding as a matter 
of law that the orders of the Public Utilities Commission 
issued under Paragraph 42(a) are administrative orders, 
and the deposits required to be made under the said orders 
are' limited to the reasonable costs of supervising, regulat¬ 
ing and inspecting the business of public utilities, and such 
deposits are not taxes for general revenue purposes. All 
amounts deposited in excess of the reasonable regulatory 
requirements are returned to the depositing utility, and 
specific provision is made in the said Paragraph 42(a) to 
provide that the utility may reimburse itself for such de¬ 
posits by charge against its consumers, with interest and 
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without impairment of its opportunity to earn a reasonable 
return on the fair value of its property devoted to public 
utility purposes. 

8. The Court erred in finding and concluding as a matter 
of law that reference may be had to the reports of the Con¬ 
gressional Committees in charge of the Act of March 3, 
1927, recommending the adoption of Paragraph 42(a) as 
an amendment of the Public Utilities Act; that thi said 
paragraph became a law in the same form in which jt was 
recommended by the said Committees; and that thy said 

reports indicate that it was the intention of Con- 
30 gress that funds to defend in the courts of appeals 

from orders of the Public Utilities Commission might 
be secured by appropriate order of the Public Utilities 
Commission requiring such deposit as that involved jn the 
present causes, under Paragraph 42(a), supra. 

9. The Court erred in finding and concluding as a matter 
of law that the provisions of Paragraph 64 of the Public 
Utilities Act, supra, relieving the Public Utilities Commis¬ 
sion, its members, officers, agents and employees frojn re¬ 
quirement L ‘in any case to make any deposit for costs or 
pav for any service to the clerks of anv court or to the 
marshal of the United States”, do not require the clerks 
of the said courts to bear the cost of printing any transcript 
of record or brief required by the rules of any such yourt. 

10. The Court erred in finding and concluding as a mat¬ 
ter of law that the printing of the transcript of record in 
cases of appeals from the decree of the Supreme Court of 
the District of Columbia with regard to orders of the 
Public Utilities Commission is required by Section 2 of 
Rule 20 of the Court of Appeals of the District of Colum¬ 
bia, and the Public Utilities Commission, appellant in (pourt 
of Appeals Xo. 5316, was obliged to secure the amount of 
$1,037.50, one-half of which is involved in this suit (agjainst 
each Company) and to pay the same to the clerk of the 
Court of Appeals of the District of Columbia within thirty 
days after notice from said clerk so to do. That the briefs 
filed in the Court of Appeals of the District of Colujnbia 
are required to be printed under Sections 3 to 6 of Rule 8 
of the said Court, and that the amount of $224.95, one-half 
of which is involved in this suit (against each Company) 
constituted a necessary cost to the Public Utilities Com¬ 
mission, appellant in Court of Appeals Xo. 5316. 
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11. The Court erred in awarding judgment for the plain¬ 
tiffs and against the Washington Railway & Electric Com¬ 
pany in the amount of $1,150.03 with reasonable costs of 
this action. 


12. The Court erred in awarding judgment for the plain¬ 
tiffs and against The Capital Traction Company in the 
amount of $1,150.03 with reasonable costs of this action. 

S. R. BOWEN, 

Attorney for Washington Railway <£ Electric Co. 

G. THOMAS DUNLOP, 

Attorney for The Capital Traction Co. 


37 It is hereby stipulated and agreed by and between 

the attorneys for the Appellants and the attorneys 
for the Appellees, that the question to be presented on the 
appeals in ithe above entitled causes can be determined 
without an examination of all the pleadings and evidence, 
that the foregoing is a statement of the above cases show¬ 
ing how the questions arose and were decided in the trial 
court, and set forth only so much of the facts alleged and 
proved or sought to be proved as found by the Court and 
essential to a decision of such questions on appeal. Said 
statement of the case is prepared and signed in accordance 
with the provisions of Rule rr5 of the Court of Appeals, 
and is herewith presented to the Trial Justice for his 
approval. 

E. BARRETT PRETTYMAN, 
WILLIAM A. ROBERTS,, 

Attorneys for The District of Columbia 

and Public Utilities Commission. 

S. R. BOWEN, 

Attorney for Washington Railway 

and Electric Company. 

G. THOMAS DUNLOP, 

B., 

Attorney for The Capital Traction Company. 


I, 0. R. Luhring, the Justice who presided at the hear¬ 
ing of the above entitled causes, do hereby approve of the 
foregoing statement of the cases, as is evidenced bv mv 
signature to said statement in duplicate, whereof one copy 
shall be filed with the Clerk of this Court and the other 
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of 
of 

Columbia. j 

9/21/34. 

' / i 


copy shall bo filed by the Appellants with the Clerjc 
the United States Court of Appeals for the District 


0. R. LUHRING, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6314. The Washington Railway & Electric Company, 
Appellant, vs. The District of Columbia, a Municipal Cor¬ 
poration, et al., and No. 6315, The Capital Traction Com¬ 
pany, a Corporation, Appellant, vs. The District of Col|um- 
bia, a Municipal Corporation, et al. United States Court of 
Appeals for the District of Columbia. Filed Sep. 21, lt)34. 
Henry W. Hodges, Clerk. 
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Gotwals, Constituting The Public Utilities Com¬ 
mission of the District of Columbia, 
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Appellant, 
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The District of Columbia, A Municipal Corporation, 
and Mason M. Patrick, Riley E. Elgen, John C. 
Gotwals, Constituting The Public Utilities Com¬ 
mission of the District of Columbia, 

BRIEF ON BEHALF OF APPELLANTS. 

S. R. Bowen, 

Attorney, Washington Bailway 
<& Electric Company. 

George E. Hamilton, 

G. Thomas Dunlop, 
Attorneys, The Capital Traction 
Company. 

November 1, 1934. 
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®mteb States (Court of appeals 

FOR THE DISTRICT OF COLUMBIA j 

April Term, 1934. j 

— 

Xo. 6314. | 

Tiie Washington Railway & Electric Compax^, 

Appellant, 

v. 

The District of Columbia. A Municipal Corporation, 
and Mason M. Patrick, Riley E. Elgex, Johx C. 
Gotwals, Constituting* The Public Utilities Com¬ 
mission of the District of Columbia, 

and 

Xo. 6315. 

The Capital Traction Company, a Corporation, 

Appellant, 

v. 

The District of Columbia, A Municipal Corporation, 
and Mason M. Patrick, Riley E. Elgex, John C. 
Gotwals, Constituting The Public Utilities Com¬ 
mission of the District of Columbia, 

BRIEF ON BEHALF OF APPELLANTS. 

— 

STATEMENT OF THE CASE. 

The facts which are pertinent to this appeal and 
which appear in this record can be very briefly stated. 
The two street railway companies, appellants, filed 
applications with the Public Utilities Commission of 




the District of Columbia for increased rates of fare. 
The Commission after public hearing 1 denied the appli¬ 
cations. The Companies appealed front the Commis¬ 
sion’s Order to the Supreme Court of the District of 
Columbia which overruled the contentions of the Com¬ 
mission and decreed the increases asked bv the Com- 
panics, which were thereupon put into effect. The 
Commission then appealed to this Court, printed and 
filed a record on appeal consisting of 643 pages at a 
cost of $2,075.10 and also a brief consisting of 97 pages 
at a cost of $224.95 and thereafter, and before the cases 
came on for hearing, voluntarily dismissed its ap¬ 
peals in this Court. The Commission called upon each 
of the Companies to deposit in a certain so-called “mis¬ 


cellaneous trust fund” for the use of the Commission 
one-half of the total amount so expended by the Com¬ 
mission, namely $1,150.03 each, claiming the right so 
to do under the provisions of paragraph 42a of the 
Public Utilities Act, being Section 65 of Title 26 of 
the present D. C. Code. The Companies refused to 
make the payments or deposits so demanded and 
thereupon the Public Utilities Commission and the 
Commissioners of the District of Columbia brought 
these actions at law in the Supreme Court of the Dis¬ 


trict of Columbia to recover the amounts so claimed. 
The two causes of action being identical were, bv 
stipulation, tried together before a Justice of the Su¬ 
preme Court of the District of Columbia without a 
jury, resulting in identical judgments against each 
defendant in the amount claimed. Front these judg¬ 
ments the Companies appealed to this Court upon ex¬ 
ceptions to rulings of the Court taken during the trial 
and conclusions of law found and appearing in the 
record herein. The Companies defended upon the 



ground that paragraph 42a upon which the plaintiffs 
relied was only a part of the pertinent provisions of 
the Public Utilities Act which included the immediately 
preceding paragraph 42: that paragraph 42a waj> an 
amendment to the Public Utilities Act by way oj an 
addition made by the Act of March 3, 1927, which pro¬ 
vided that the Public Utilities Law should in ttaec 
verba “be amended by adding a new paragraph n|um- 
bor 42a to read as follows." These two paragraphs 
as they appear in the Act are as follows: 

“ Par. 42. That if upon investigation it shall be 
found that any rate, toll, charge, schedule, or joint 
rate or rates, is unjust, unreasonable, insufficient 
or unjustly discriminatory or preferential, or 
otherwise in violation of any of the provisions of 
this section, or that anv time schedule, regulation, 
act, or service complained of is unjust, unreason¬ 
able, insufficient, preferential, or otherwise in vio¬ 
lation of any of the provisions of this section, or 
if it be found that reasonable service is not sup¬ 
plied, the public utility found to be at fault siiall 
pay the expenses incurred by the Commission upon 
such investigation. 

“Par. 42a. That the expenses of any investiga¬ 
tion, valuation, revaluation, or proceeding of any 
nature made bv the Public Utilities Commission of 
any public utility operating in the District of 
Columbia shall be borne by the public utility in¬ 
vestigated, valued, revalued, or otherwise as a spe¬ 
cial franchise tax in addition to all other taxes im¬ 
posed by law, and such expenses with 6 per centum 
interest may be charged to operating expenses and 
amortized over such period as the Public Utilities 
Commission shall deem proper and be allowed 
for in the rates to be charged by such utility. 
When any such investigation, valuation, revalua¬ 
tion. or other proceeding is begun the said Public 
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Utilities Commission may call upon the utility in 
question for the deposit of such reasonable sum or 
sums as, in the opinion of said commission, it may 
deem necessary from time to time until the said 
proceeding is completed, the money so paid to be 
deposited in the Treasury of the United States to 
the credit of the appropriation account known as 
i Miscellaneous trust fund deposit, District of 
Columbia' and to be disbursed in the manner pro¬ 
vided by law for other expenditures of the gov¬ 
ernment of the District of Columbia, for such pur¬ 
poses as may be approved by the Public Utilities 
Commission. Any unexpended balance of such 
sum or sums so deposited shall be returned to the 
utility 1 depositing the same: Provided, That the 
amount expended bv the commission in anv valua- 
tion or rate case shall not exceed one-lialf of 1 per 
centum of the existing valuation of the company 
investigated, and that the amount expended in all 
other investigations shall not exceed one-tenth of 
1 per centum of the existing valuation for any one 
company for any one year. 




The Companies contended that paragraph 4*2 which 
had not been repealed by Congress and paragraph 
42a which had been merely added thereto, should be 
read together and that so read the Companies would 
not be liable for the expenses incurred by the Commis¬ 
sion for such investigations or proceedings made by 
the Commission unless the Companies should be found 
*‘to be at fault”; that if, as, and when such expenses 
are so found to be payable by the utility Companies 
they should be assessed as special franchise taxes in 
addition to all other taxes imposed by law and dis¬ 
bursed and accounted for in the manner and with the 
limitations otherwise provided by paragraph 42a. 

The Companies further contended that if paragraphs 


0 


42 and 42a could not be so construed, but were jto be 
construed as permitting and directing the Public 
Utilities Commission to charge against and collect 
from the Companies tlie Court costs and expenses of a 
proceeding by the Commission in which the Companies 
were shown not to be at fault and in which final judg¬ 
ment and decree of the Court was in favor of the con¬ 
tentions of the Companies and against those of the 
Commission and in which the costs and expenses so 
attempted to be collected are the costs and expenses of 
an appeal voluntarily dismissed by the Commission, 
then the Act so construed would be unconstitutional 
and void as not affording due process of law and equal 
protection of the laws. 

The Companies further contend that the appeal of 
the Public Utilities Commission to the Court of Ap¬ 
peals from the decree of the Supreme Court of the 
District of Columbia, which had vacated the ordsr of 
the Commission denying the increased fares, waf not 
such an investigation, valuation, revaluation or other 
proceeding of any nature made by the Public Utilities 
Commission as was contemplated by paragraphs 42 
and 42a of the Act of Congress in question. 

The Companies further contended that as no services 
were rendered by the Commission by the said appeal 
to the Court of Appeals or by the printing of thd rec¬ 
ord and briefs, which were of any value to the pfiblic 
or to the Companies, no recovery could be had for the 
costs of printing such record and briefs since the tax¬ 
ing of such costs against the Companies would ih ef¬ 
fect impose upon the successful litigant, who j was 
proved in the litigation to be in the right, the cost^j and 
expenses incurred by the unsuccessful litigant I who 
was shown to be in the wrong. That such an ordcfr on 
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the part of the Commission was an arbitrary, unrea¬ 
sonable and unconscionable exercise of the discretion 
imposed upon them by the Act in question and there¬ 
fore void. 

The Companies also contend that inasmuch as the 
cost of printing such record and briefs on appeal had 
been actually paid by the Commissioners of the Dis¬ 
trict of Columbia, with the approval of the Comptroller 
General of the United States, out of the general ap¬ 
propriation for the support of the District of Colum¬ 
bia, no action at law would lie to recoup to the Dis¬ 
trict of Columbia such payments. 

In the memorandum opinion (R. 1*2), the findings 
of fact (R. 15) and in the conclusions of law (R. 19) 
as found by the Court, the Court took the position 
that proceedings in the courts of the District of Colum¬ 
bia, including the Court of Appeals, by way of appeal 
from orders of the Public Utilities Commission are 
continuations of proceedings before the Commission 
and are therefore necessarilv administrative in char- 
acter; that section 42a of the Utilities Act undertakes 
to cover and does fully cover the same subject matter 
of expenses dealt with in section 42 and therefore op¬ 
erated as a repeal of section 42: that as the Court con¬ 
strued these sections they required that the expenses 
of proceedings on appeal in the Court of Appeals 
should be borne by the Companies; that the cost of 
printing the transcript of record and the briefs was a 
necessary expense incident to the Commission's ap¬ 
peal which the defendants were required to pay; that 
such construction of the Act does not denv to the de- 
fendants the equal protection of the laws nor is it in 
violation of the Fifth Amendment: that payments of 
the printing bills in question were made by the Com- 


missioners of the District of Columbia from the jlump 
sum appropriation for printing and binding fojr the 
government of the District of Columbia; and thatj such 
payments were so made because of the insufficiency 
of funds in the Miscellaneous trust fund established to 
pay the costs of the said proceedings before the |Pub¬ 
lic Utilities Commission in accordance with paragraph 
42a of the Public Utilities Act; that paragraph 42a re¬ 
peals by implication paragraph 42 and is entirely in¬ 
consistent with and repugnant to said paragraph 42; 
that the deposits required to be made under the pro¬ 
visions of said paragraph 42a are limited to the rea¬ 
sonable costs of supervising, regulating and inspecting 
the business of public utilities and that such deposits 
are not taxes for general revenue purposes; that the 
reports of the Congressional Committees recommend¬ 
ing the adoption of paragraph 42a as an amendment 
to the Public Utilities Act indicate that it was the in¬ 
tention of Congress that funds to defend in the courts 
appeals from orders of the Public Utilities Commission 
might be secured by such deposits as were involved in 
the present causes. To all of such findings, amongst 
others, the Companies took proper exceptions which 
are embodied in the bill of exceptions. 


ASSIGNMENTS OF ERROR. 

i 

1. The Court erred in refusing the defendants’ 

prayers numbers 1, 2 and 3 . j 

2. The Court erred in refusing the conclusions of 
law requested by the defendants. 

3 . The Court erred in finding and concluding as a 
matter of law that Miscellaneous Trust Fund Deposit 
Order No. 11 of the Public Utilities Commission oi' the 
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District of Columbia, as amended September 10, 1931, 
is a valid pnd lawful order under the provisions of 
Paragraph 42(a) of the Public Utilities Act approved 
March 4, 1913, as amended by an Act approved March 
3, 1927 (44 U. S. Stat., Part 2, Chapter 304, p. 135) 

4. The Court erred in finding and concluding as a 
matter of law that the “proceeding’’ contemplated by 
Congress in Paragraph 42(a) of the Public Utilities 
Act, supra, is not concluded within the meaning of the 
said paragraph in the event of an appeal under Para¬ 
graph 64 of said Act from any order entered by the 
Public Utilities Commission until the last legislative 
proceeding in the United States Court of Appeals of 
the District of Columbia has been terminated and re¬ 
course to legislative proceedings has been exhausted. 

5. The Court erred in finding and concluding as a 
matter of law that Paragraph 42(a) of the Public 
Utilities Act, supra, is valid legislation in furtherance 


of the regulatory powers of Congress over public utili¬ 
ties in the District of Columbia, and does not deprive 
tiie defendants of any protection afforded by the Con¬ 
stitution of the United States. 

6. The Court erred in finding and concluding as a 
matter of law that Paragraph 42(a) of the Public 
Utilities Act, supra , was approved March 3, 1927, and 
covers the entire field of legislation embraced in orig¬ 
inal Paragraph 42, approved March 4, 1913, of the 
same Act, and the said Paragraph 42(a) repeals by 
implication the said Paragraph 42 and is entirely in¬ 
consistent with and repugnant to the said Paragraph 


42. 


7. The Court erred in finding and concluding as a 
matter of lhw that the orders of the Public Utilities 
Commission issued under Paragraph 42(a) are ad- 
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ministrative orders, and the deposits required to be 
made under the said orders are limited to the reason¬ 
able costs of supervising 1 , regulating and inspecting the 
business of public utilities, and such deposits arej not 
taxes for general revenue purposes. All amountsj de¬ 
posited in excess of the reasonable regulatory require¬ 
ments are returned to the depositing utility, and spe¬ 
cific provision is made in the said Paragraph 42(a) to 
provide that the utility may reimburse itself for ?j;ucli 
deposits by charge against its consumers, with inter¬ 
est and without impairment of its opportunity to earn 
a reasonable return on the fair value of its property 
devoted to public utility purposes. 

8. The Court erred in finding and concluding as a 
matter of law that reference may be had to the reports 
of the Congressional Committees in charge of the Act 

. i 

of March 3, 1927, recommending the adoption of Para¬ 
graph 42(a) as an amendment of the Public Utilities 
Act; that the said paragraph became a law in the same 
form in which it was recommended by the said Com¬ 
mittees; and that the said reports indicate that it was 
the intention of Congress that funds to defend in |the 
courts appeals from orders of the Public Utilities Com¬ 
mission might be secured by appropriate order of the 
Public Utilities Commission requiring such deposit as 
that involved in the present causes, under Paragraph 
42(a), supra. 

9. The Court erred in finding and concluding ajs a 
matter of law that the provisions of Paragraph 64 of 
the Public Utilities Act, supra , relieving the Public 
Utilities Commission, its members, officers, agents <|uid 
emnlovees from requirement “in anv case to make any 
deposit for costs or pay for any service to the clefks 
of anv court or to the Marshal of the United States”, 
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do not require the clerks of the said courts to bear the 
cost of printing any transcript of record or brief re¬ 
quired by tlie rules of any such court. 

10. The Court erred in finding and concluding as a 
matter of law that the printing of the transcript of 
record in cases of appeals from the decree of the Su¬ 
preme Court of the District of Columbia with regard 
to orders of the Public Utilities Commission is re¬ 
quired by Section 2 of Rule 20 of the Court of Appeals 
of the District of Columbia, and the Public Utilities 
Commission, appellant in Court of Appeals No. 5210, 
was obliged to secure the amount of $2,075.10, one- 
half of which is involved in this suit (against each 
Company) i and to pay the same to the clerk of the 
Court of Appeals of the District of Columbia within 
thirty davs after notice from said clerk so to do. That 
the briefs filed in the Court of Appeals of the District 
of Columbia are required to be printed under Sections 
3 to 6 of Rule 8 of the said Court, and that the amount 
of $224.95, one-half of which is involved in this suit 
(against each Company) constituted a necessary cost 
to the Public Utilities Commission, appellant in Court 
of Appeals Xo. 5316. 

11. The Court erred in awarding judgment for the 
plaintiff and against the Washington Railway & Elec¬ 
tric! Company in the amount of $1,150.03 with reason¬ 
able costs of this action. 

12. The Court erred in awarding judgment for the 
plaintiff and against The Capital Traction Company in 
the amount of $1,150.03 with reasonable costs of this 
action. 
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ARGUMENT. 

j 

In order that paragraph 42a may be viewed iiji its 
proper setting and given its proper construction 1<H us 
look at the pertinent portions of the Public Utilities 
Act of which it forms a part. Paragraphs 38 to ^3 of 
this Act, in which series of paragraphs we find 42 and 
42a, cover the whole subject of investigations byi the 


Commission in aid of their legislative function of regu- 
lation, including the fixing of rates, and the expenses 
of such investigations. That the provisions for the 
payment of the expenses of such investigations were 
entirely independent of and had nothing to do with the 
costs of court jjroceedings is manifest from the jfact 
that the provisions with respect to court proceedings 
are in an entirely separate and distinct set of para¬ 
graphs beginning with number 64 and that in para¬ 
graph 68 of said latter series it is provided that: 


“if the original order (of the Commission 
pealed from) shall not be rescinded or changed 
the commission, judgment shall lie rendered u 
such original order, and costs shall be taxed 
may be deemed proper under the circumstance 


ao- 

by 

ion 


s. 


This is certainly a clear indication that Congress did 
not intend to oust the Courts of their normal and 
proper jurisdiction and function of imposing costs in¬ 
curred in court proceedings on appeal from or by the 
Commission upon principles of equity and good con¬ 
science as in all other similar proceedings in equ ty. 
Indeed, it will be seen by reference to paragraph 42, 
which has not been repealed, that even where the Phb- 
lic Utilities Commission was authorized to impose the 
costs of investigations by them upon the utilities, they 
were limited to costs in which the utility was found to 
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be at fault. By the construction placed upon the 
various provisions of this Public Utilities Act by the 

Court below there is not onlv eliminated the limitations 

% 

of the authority of the Commission in imposing such 
costs upon the Companies in connection with investiga¬ 
tions by the Commission as provided by paragraph 42, 
which has not been repealed, but the Court has com¬ 
pletely ignored the evident intent and purpose of the 
provisions of the Act with respect to costs in court 
proceedings, which intent is evidenced by the provi¬ 
sions of paragraph 68 above quoted. 

When the provisions of the Act covering investiga¬ 
tions by the Commission and the expenses of such in¬ 
vestigations are in one distinct set of paragraphs and 
the provisions for court proceedings by way of appeal 
from orders of the Commission and with respect to the 
allocation and payment of costs therein are in another 
widely separated and distinct series of paragraphs, 
and when paragraph 42a is "added" by way of amend¬ 
ment to paragraph 42, both of which occur only in the 
series of paragraphs having to do with investigations 
as distinct from court proceedings, it is at best a wild 
assumption to say that the addition of paragraph 42a 
to paragraph 42 was intended as an amendment to 
paragraph 68, which latter paragraph provides ex¬ 
pressly for the taxing of costs in court proceedings by 
the court “as may be deemed proper under the cir¬ 
cumstances. 

The Trial Court in its memorandum opinion (R. 14) 
said: 


“Section 68 of the Act regulates the procedure 
in the court in cases where pursuant to Section 
67, the commission, rescinds, or fails to rescind the 
order complained of, or alters, modifies or amends 
the same.” 
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i 

Obviously the Court intended this paragraph to 
read “onlv in cases” where the Commission fails to 
rescind or alter. 

It is respectfully submitted, however, that there is 

no basis for such a contention. Paragraphs 671 and 

68 provide for sending back to the Commission! any 

additional testimonv which mav be offered at the (trial 

• % 

in order that the Commission mav consider it land 
modify or rescind its order on the basis of such testi¬ 
mony and that if the original order shall not be} re¬ 
scinded or changed by Ihe Commission the judgment 
shall be rendered upon such original order. The pro¬ 
vision that costs shall be taxed as may be deemed 
proper under the circumstances is not dependent upon 
whether the case is sent back to the Commission but 
is equally applicable from any reasonable view of the 
Act; i. e., whether returned to the Commission for con¬ 
sideration of additional testimony or not; because it 
provides that the costs are to be taxed equitably where 
the judgment is on the original order unmodified.' 

It must be assumed that this provision of paragraph 
68 with respect to the assessment of costs was intended 
to have a reasonable and definite meaning and the only 
reasonable and definite meaning that can be ascribed 
to it is that costs should be assessed in such court c^ses 
as in all other equity proceedings upon equitable prin¬ 
ciples. 

It is nowhere contended or intimated that paragraph 
68 was repealed by paragraph 42a and yet it is very 
easv to demonstrate the inconsistency to which the don- 

A * 

struction of paragraph 68 by the Trial Court would 
lead. Let us see:—if the utility should appeal from 
an order of the Commission and introduce no evidence 
in the court proceeding different from that before the 
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Commission and if under such circumstances the judg¬ 
ment should be for the company and against the con¬ 
tentions of the Commission in every respect then it 
would be contended, as in the case here, that all the 
expenses and costs must be assessed against the Com¬ 
pany. On the other hand if the plaintiff company 
should appeal from an order of the Commission and 


in a court proceeding 


introduce evidence different from 


that before the Commission and if after consideration 


of such evidence the Commission should refuse to re¬ 


scind or modifv its order and the Court should give 
judgment for the company and against the Commis¬ 
sion—then the costs could be, and of course would be, 
equitably assessed and they certainly would not be 
charged against the successful party proved to be in 
the right. If there is any reason for the assessment of 
any part of the costs against the company in either of 
the instances mentioned, it would be in the second 
rather than ,the first. Such a result is so palpably un¬ 
reasonable that it would seem nothing further need be 
said. 


The Court further holds in his memorandum opin¬ 
ion (R. 14) that the two Sections 67 and 68 make court 
proceedings a continuation of the proceedings before 
the Commission. Assuming that this may be true in a 
limited sense, it does not necessarily follow that they 
constitute the continuation of the kind of inyestigatory 
proceedings ,before the Commission the expenses of 
which are tq be borne by the utility in case they are 
determined to be at fault, or otherwise. Xor does it 
follow, as held by the Court in the same paragraph, 
that the expenses of such proceedings on appeal shall 
be borne by the utility concerned,—particularly in 
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view of the express provisions of paragraph 68 i with 
respect to costs. 

At the risk of repetition it must not be overlooked 
that the Act of March 3, 1927, enacting paragraph 42a, 
provided for an amendment “by adding a new para¬ 
graph number 42a, to read as follows.” It did not 

1 

either expressly or by necessary implication repeal 
paragraph 42 and if it had been the intention of (Con¬ 
gress to substitute the provisions of 42a for those of 
42 or to amend paragraph 42 by rewriting it and cater¬ 
ing its provisions, it is inconceivable that Congress 
should have attempted to accomplish any such pur¬ 
pose by the clumsy, dubious and ambiguous method of 
“ adding ” another distinctly numbered paragraph. 

Inasmuch as paragraph 42 was not repealed by the 
legislation enacting 42a, the two sections must be Iread 
together and every word in them must be given mean¬ 
ing if possible. It is not to be presumed that any lan¬ 
guage of the Act is inoperative if it can be reconciled 
and given meaning consistent with the other portions 
of the Act. Gottlieb v. Com’r. of Immig. 285 Fed.! 295, 
affirmed in 265 U. S. 310, 68 L. ed. 1031. 

Being a taxing act it must be construed most strong- 

ex' C 1 ^ 

ly against the Government and in favor of the com¬ 
pany, Gould v. Gould, 245 U. S. 151, 62 L. ed. |211; 
Rudolph v. Knox, 52 App. D. C. 33. ! 

In this instance there is no difficulty of interpreta¬ 
tion whatever. Paragraph 42 provides that if tjipon 
the Commission’s investigations into rates, service, 
etc., it shall be found that the public utility investi¬ 
gated is at fault it shall pay the expenses incurred for 
such investigation, and 42a, which was added witjiout 
in any way changing or modifying this provision,! un- 



dertakes to clarify and more particularly define the 
character of the investigations, the expenses of which 
the pubic utility found to be at fault is to pay, and to 
prescribe the method by which such payments shall be 
assessed and collected, and treated in the accounts of 
the utility, and the limitations placed upon such ex¬ 
penses. It provides that when such expenses (when 
payable by tlie public utility as prescribed in para¬ 
graph 42, /. (\, when the utility is found to be at fault) 
shall be borne by the utility “as a special franchise 
tax*’, they may be charged to operating expenses and 
allowed for in the rates and are to be deposited in the 

Treasure of the United States to the credit of a eer- 
» 

tain fund. 

In other words, if the two paragraphs are read to¬ 
gether, as thov must be, tliev are in effect as follows: 


That if upon investigation it shall be found 
that any rate is unjust, unreasonable, insufficient 
or discriminatory, or that any schedule, regulation 
or service is unjust, unreasonable, insufficient or 


preferential, the public utility found to be at fault 
shall pay the expenses of such investigation and 
that the Expenses of any such investigation, in¬ 
cluding valuations, made by the Commission, when 


payable by the public utility shall 
against it as a special franchise tax 


be assessed 
and charged 


to operating expenses: and that in order that such 
pavments shall be forthcoming when due the ('oili- 
mission mav require the utility to deposit a rea¬ 
sonable sum in the beginning, within certain limita¬ 
tions, and that to the extent that said sum so de¬ 


posited is not properly chargeable to the utility 
the balance shall be returned to the utility. 


This reading brings into play all of the provisions 
of both paragraphs, produces a consistent, equitable, 
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effective and harmonious whole and any other reading 
or interpretation of these two paragraphs would! make 
meaningless the language of paragraph 42 whiejh im¬ 
poses such expenses upon the utility only when “ found 
to he at fault.” 

As has been pointed out, the expenses which are 
chargeable to the utility under the provisions of [para¬ 
graphs 42 and 42a are those having to do with investi¬ 
gations, valuations and proceedings of such character 
undertaken by the Commission, as distinguished! from 
court costs which are expressly provided for separately 
and distinctly in those portions of the Act havinglto do 
with court proceedings. The costs and expenses in¬ 
volved in this case fall clearlv within the latter cate- 
gory. 

WAS TEE APPEAL TO TPIE COURT OF APPEALS 
IN TPIE FARE CASE A CONTINUATION OF 
THE INVESTIGATORY PROCEEDINGS BE¬ 
FORE THE COMMISSION? J 

In order to support the claim of the Commission in 
this case it is contended on its behalf that these ex¬ 
penses were incurred in a “continuation of the investi¬ 
gation which the Commission made in connection with 
the application of the Companies for increased rates of 
fare.” As a matter of fact a perusal of the brief on 
behalf of the Commission, the cost of printing which is 
the basis of this action, will clearly show that it was 
intended as purely a legal argument in a Court of 
Appeals discussing the law applicable to the factsjpre¬ 
viously developed in the action brought by the Com¬ 
panies in the Supreme Court of the District of Colum¬ 
bia and in their application to the Commission which, 




18 


bv no stretch of the imagination could be termed an 

» c? 

investigation or any part of an investigation made by 
the Commission. 


Unless the appeal of the Commission to the Court of 
Appeals is to be considered an in fir pendent “proceed¬ 
ing” “made, bv the Public Utilities Commission” the 
cost of this brief is certainly no part of “the expenses 
of any investigation, valuation, revaluation, or pro¬ 
ceeding of any nature made by the Public Utilities 
Commission.” If it is a part of the “continuation,” 
as the Commission appears now to claim, of the pro¬ 
ceedings which began with the application for the in¬ 
creased fare, it was not a proceeding made by the 
Commission for both the original application and the 
action in the.Supreme Court of the District of Colum¬ 
bia were “made” by the Companies and not by the 
Commission., The claim now made bv the Commission 


is entirelv inconsistent with the position taken bv them 
in the brief in question. The Commission took the 
position in the Supreme Court of the District of Col¬ 
umbia that the Companies were not properly in court 
and could not maintain their action there because the 


Order of the Commission appealed from was not a 
final order: that the Commission had made no recent 


or revaluation of the properties and therefore had no 
basis upon which to determine the reasonableness of 
the rates applied for and at the same time the Com¬ 
mission had refused to make such revaluation. The 

Court held on the contrarv that the Commission's Or- 

% 

der was final and that since it made no revaluation the 
Court itself would undertake to determine whether the 
existing rates were inadequate and whether the rates 
applied for were reasonable. The Court in its opinion 
said: 
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‘‘This is not a proceeding for the valuation of 
the properties of the railways, and the question 
of value involved is only important upon th<i ques¬ 
tion of the rate of return upon the properties. If, 
then, it should appear that allowing for any error* 
on the part of the companies the rate of return 
under the present rate of fare is confiscatory as 
based upon what the evidence shows to lj>e the 
minimum value of the properties, the errors of 
over-valuation mav be disregarded. 


£c 


“While the Commission apparently thought 
that an entirely new valuation should be made, 
it took no steps to have it done. It has the au¬ 
thority to order one made, but did not do so 
and failed to act upon the motion for that purpose. 
I think that these valuations are intended as 
standards and bases upon which subsequent valua¬ 
tions can be made taking into consideration sub¬ 
sequent changes, certainly for a reasonable time 
unless a sufficient cause be shown for a new pallia¬ 
tion. Rut here none was ordered.” 

Til the very brief prepared for the Court of Appeals, 
the cost of which is the bone of contention in these 
cases, the Commission took the position that they had 
no statutory right to assess against the Companies 
anv expenses which thev might have had to incur in 
connection with the proceedings in the Supreme Court 
of the District of Columbia. They said at page 21 : 

“In the instant case, the trial court having de¬ 
termined that the companies had made a prima 
facie case, should have remanded the cause t(|) the 
Commission with instructions to proceed further 
in the cause. Such a course would have enabled 
the Commission to have presented facts tending' to 
refute those presented by the companies, as !well 
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as such! affirmative data as it might have had, or 
boon able to obtain relating to the issues involved. 
In this way, and this way alone, could an equitable 
determination of the case be made and the full in¬ 
tent and purpose ot the statute* complied with. A s 
(i practical proposition noth the matter act nail if 
pend i up in Coart , the Commission was wit ho at 
tends t e (Attain experts to present evidence on its 
behalf . whereas had tJte cause lawn remanded . it 
could hare, under the Act of March 1927 , made 
a demand on the com panics involved for funds 
with which to employ experts to testify on behalf 
of the public and thus, at least, made a bi-party 
record. 

“7 he last mentioned Act does not permit fh‘ j 
Commission to call upon a public utilifif for funds 
for use in connect ion wit It an if case act nail// pend - 
inn in Court." (italics ours) 

If the action in the Supreme Court of the District of 
Columbia was not a “continuation" of an investiga- 
tion made by the Commission how can it be said that 
the appeal to the Court of Appeals is such “continua¬ 
tion". Xo new facts were developed in the Court of 
Appeals nor could have been developed or presented 
there. Indeed, as has been pointed out the appeal was 
abandoned by the Commission before it ever came to 
hearing. 

Or, to put lit another way, if it is claimed that para¬ 
graphs 42 and 42a are independent of each other, then 
in order to recover in this case under the provisions of 
42a it must appear that the expenses were those of 
investigation, valuation, revaluation or some other pro¬ 
ceeding made or initiated by the Commission and the 
Commission does not claim that the case in the Court 
of Appeals was a proceeding initiated by the Commis- 







sion but on the contrary that it was a continuaition of 

* 

the cause below. And therefore they cannot Recover 
under 42a. 

On the other hand, if they are attempting' to recover 
under paragraph 42 independently of 42a they are 
fatally met by the provision that such expensed shall 
be paid only by the utility found to be at faijlt and 
therefore they cannot recover under paragraph 42. 
They are driven therefore to the attempt to combine 
the two paragraphs, in which case, as has been pre¬ 


viously pointed out, they run foul of the rule that all 
of the provisions of both paragraphs must be given 
meaning and tliev cannot recover unless the utility is 
found to be at fault which is not the case here. 

REPORT OP THE SENATE COMMITTEES. 

The Trial Court in interpreting the Act of March 
3, 1927, which enacted paragraph 42a as an amend¬ 
ment to the Public Utilities Act, had reference to the 
report of the Congressional Committees with respect 
thereto and held that the reports indicated that it was 
llie intention of Congress that funds to defend in the 
courts appeals from orders of the Commission might 
be secured by appropriate order of the Public Ut ilities 
Commission. Without admitting its pertinency to the 
interpretation of the Act in question, we desire to| point 
out certain significant features of this report. 

First: it is perfectly evident from a perusal of the 
entire report that the framers of the proposed legisla¬ 
tion had in mind requiring public utility companies to 
make sufficient deposits of money with the Commis¬ 
sion to enable the Commission to meet the costs of 
valuation, revaluations or other similar special pves- 
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libations: and secondlv, and of even greater signifi- 
cance, it is quite evident that there was brought to 
the attention of the Senate Committee making the re¬ 
port, and that tin* Committee had in mind, that para¬ 
graph 42 of the existing law provided that public utility 
companies were to eventually pay the expenses in¬ 
curred in such investigation only “when found to be 
at fault/’ 

In the memorandum as to practice in other states, 
accompanying a letter of Major Wm. E. R. Coveil, As¬ 
sistant Engineer Commissioner of the District of Col¬ 
umbia, to the Chairman of the Committee under date 
of April 20, 1026, this provision of paragraph 42 was 
referred to and emphatically brought to the attention 
of the Committee. 

Knowing this the Committee recommended the en¬ 
actment of paragraph 42a and the Congress passed it 
as cm additioh to paragraph 42 without intimation that 
it was intended as a repeal of the whole or any portion 
of that paragraph but expressly as an addition thereto. 
Under such circumstances, knowing the provisions of 
paragraph 42 in this respect, it is inconceivable that 
Congress could have intended to eliminate this provi¬ 
sion of paragraph 42 while preserving the remainder 
of that paragraph. If such had been their intention it 
would have been an exceedingly simple matter to have 
done so by appropriate language. It cannot even be 
said to have been an oversight because, as pointed out 
above, the Committee had that situation and that pro¬ 
vision of paragraph 42 pointedly brought to its atten¬ 
tion. 

If it could be said to have been the intention of the 
Committee (without expressing that intention in their 
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report) to impose upon the public utility companies, 
and their consumers, the costs of such investigations 
whether they were right or wrong in their positions, 
then it is very evident that Congress, when it came to 
the point of exercising its own legislative judgment, 
did not adopt any such principle but merely provided a 
method by which the Commission could finance investi¬ 
gations until the right and wrong of the questions in¬ 
volved were determined. 

i 

INVALIDITY CF THE LEGISLATION WHEN 
GIVEN TEE INTERPRETATION FOUND BY 
THE TRIAL COURT. | 

i 

Unless some valid statutory authority thereforjcould 
be found it certainly could never be successfully con¬ 
tended that any court or any commission could or jvould 
impose upon a successful litigant the costs of a| pro¬ 
ceeding in which the successful litigant was found to 
be entirely without fault and entirely within its rights 

I v 

in its demands and in which none of the contentions of 
the unsuccessful litigant are sustained. In this vijew it 
is certainly not to be presumed that Congress intended 
to penalize the utility with the costs of an unsuccess¬ 
ful attempt on the part of the Commission to set aside 
a perfectly valid judgment or decree of the Supreme 
Court of the District of Columbia in favor of the utflity. 
Such an unheard of imposition would place upoij the 
public utility the burden of seeking protection in the 
courts for their constitutional and legal rights only 
upon the payment of such costs and expenses of the 
Commission in opposing such relief as the Commission 
might see fit to incur, and even though there should be 
no valid ground for such resistence or appeal, j 
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In this particular instance the Commission by dis¬ 
missing such an appeal after incurring- the expenses 
which they are here attempting; to recover had admitted 
that it had no valid ground for appealing to the Court 
of Appeals. 

A\ hile no such glaringly unjust attempt as this has 
ever been made before, and there are therefore no di¬ 
rect precedents of record that we have been able to 
find, the courts have many times denounced far less 
burdensome, inequitable and unjust legislation as un¬ 
constitutional which attempted to impose the costs of 
litigation and attorneys fees upon one party to the 
litigation if unsncce*stid and not upon the other un¬ 
der similar circumstances. 

A. T. iV N. l\y. Co. v. Vosburg, 238 U. S. 56, 59 L. ed. 
1199, L. R. A. 1915K, 953, was a case in which the plain¬ 
tiff recovered a judgment against the defendant rail¬ 
way company for a violation of a statute of the State 
of Kansas providing for failure to promptly supply 
cars and providing for an attorney’s fee to be paid by 
the railroad company in addition to the damages and 
penalty but not requiring such attorney's fee to be 
paid by the other party in case it was at fault. The 
defendant appealed on the ground that the provisions 
relating to attorney's fees denied it the equal protec¬ 
tion of the law guaranteed by the Federal Constitution. 
The Supreme Court of Kansas had held that the Act 
in question was a police regulation properly enforcing 
penalties and because of the control of railroad com¬ 
panies over their cars, their capacity to disturb and 
obstruct trade, and the helplessness of shippers when 
cars are carelessly or arbitrarily withheld, railroad 
companies might properly be placed in a class by them- 





selves for this purpose and that the equal protection 
of the law required no more than that the railroad 
companies should be penalized alike. In passing* upon 
this constitutional question the Supreme Court of the 
United States said: 

W e agree that this legislation is propeijly to 
be regarded as a police regulation, * * \ ~But 

we cannot at all agree that a police regulation is 
not like any other law, subject to the ‘equal pro¬ 
tection' clause of the 14th Amendment. Nothing 
to that effect was held or intimated in any of the 
cases referred to. The constitutional guaranty 
entitles all persons and corporations within the 
jurisdiction oi the state to the protection of equal 
laws, in this as in other departments of legisla¬ 
tion. * * * 

“The precise question now presented is: What 
is there in the object of the legislation under con¬ 
sideration that furnishes a ground of distinction 
between railway company and shipper upon which 
it is reasonable to say that the latter should be al¬ 
lowed to recover attornev fees when it successful!^ 

• • 

sues the former, and not vice versa? * * * Xo 
complaint is now made that this is a denial of 
equal protection, and we lay no stress upon it. 
But the statute clearly recognizes that either party 
mav be obliged to sue the other in order to recover 
the penalty, or damages, or both. Xo reason is 
suggested, and none occurs to us, why the railroad 
company, when plaintiff in such an action, will not 
require the services of an attorney as well as the 
shipper when he is plaintiff. There is nothing in 
the nature of the cause of action that renders the 
burden of preparation more onerous, as a ruje, to 
the shipper when he is plaintiff than to the com¬ 
pany when it is plaintiff. ' * * In short, it is 
erroneous to test the classification by its supposed 
relation to the object of securing adequate} car 
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service, because it really relates rather to the ob¬ 
ject of securing adequate prosecution in court of 
actions respecting car service. 

“In Missouri, K. & T. JR. Co., v. Cade, 233 U. S. 
642, 650, 58 L. ed. 1135, 1138, 34 Sup. Ct. Rep. 678, 
we had under consideration a Texas statute re¬ 
specting! claims of certain classes against person.' 
or corporations doing business in the state, which 
provided th*d if any such claims were not pa>d 
within a limited time after presentation, suit migh? 
be instituted thereon, and if plaintiff obtained 
judgment for the full amount of the claim as pre¬ 
sented lie should recover the amount claimed and 
costs, and in addition a reasonable amount as at¬ 
torneys' fees. In sustaining the act we said (p. 
650): ‘If the classification is otherwise reasonable, 
the mere fact that attorneys’ fees are allowed to 
successful plaintiffs only, and not to successful 
defendants, does not render the statute repugnant 
to the ‘equal protection' clause. This is not a 
discrimination between different citizens or classes 
of citizens, since members of any and every class 
mav either sue or be sued. Actor and reus differ 


in their respective attitudes towards a litigation: 
the former has the burden of seeking the proper 
jurisdiction and bringing the proper parties be¬ 
fore it, as well as the burden of proof upon the 
main issues; and these differences may be made 


the basis of distinctive treatment respecting the 
allowance of an attorney’s fee as a part of the 
costs.' (Citing Atchison T. & S. F. R. Co. v. 
Matthews, suorn, and Farmers’ & M. Ins. Co. v. 
Fobney, 189 tl. S. 301. 47 L. ed. 821, 23 Sup. Ct. 
Rep. 565) 

“The present case is esentially different, for in 
the Kansas statute the distinction is not rested 


upon the fact that the plaintiff, whether shipper 
or company, has a special burden in the litigation 
that may reasonably be compensated by allowance 


of attorneys’ fees; on the contrary, the act, wrliilo 
recognizing’ the existence of such burden, allows 
compensation for it in favor of one class of liti¬ 
gants, but does not allow like compensation to the 
other class when subjected to the like burden. 
This, in our opinion, is a denial of the equal pro¬ 
tection of the laws guaranteed by the 14th Amend- 
ment. 

Judgment reversed, and the cause remanded! for 
further proceedings not inconsistent with this 
opinion.” 

St. Louis, Iron Mountain & Southern /?//. Co, v. 
Pritchard, 97 Ark. 100, 133 S. W. 170, 32 L. R. A. 
(X. S.) 179, was a case in which a state statute levied 
a county tax on every judgment rendered by a jury in 
courts of record. In passing upon the validity of t his 
statute the Supreme Court of Arkansas said: 


“This statute does not specifically designate \k*ho 
shall pay the tax, but it is sought to be uphold) on 
the ground that the legislature intended to impose 
the burden on the losing party as the cost of litiga¬ 
tion. * * * 

“It can scarcely be doubted that a ‘tax of $3 on 
each civil suit in courts of record when a verdict 


is rendered bv the jury’ is likewise sustainable 


a fee to the public, and imposed on the losing party 
as a part of the cost. But the provision addedl to 


this special statute has a different effect. It can¬ 
not be construed to impose the tax as a part of the 
cost of litigation, for it is not laid uniformly, l|ike 
other impositions of costs. In the first place' it 


applies only to judgments for the recovery of 
money. It is imposed only on a losing defendant 
in a suit to recover money, and imposed no re¬ 
ciprocal burden on the plaintiff of paying if he 


loses. 
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“A, judgment for the recovery of other prop¬ 
erty, or a judgment against plaintiff, in any kind 
of an action, escapes taxation entirely. This is 
not an impostion of cost as a fee to the public, but 
it is a taxation on a judgment debtor. At least, 
that is its necessary effect. Now the question is: 
(’an it be sustained as a penalty.' We think not. 
if it is a penalty on the right to litigate a dis-- 
puled claim, then il cannot be sustained. The 
legislature may, in the exercise of police power, 
impose penalties for non-compliance with statu¬ 
tory duties. ' * ‘ it may impose a penalty on 

frivolous appeals prosecuted for vexation and de- 

lav. * * * It mav also, as we have alreadv 

* » / • 

stated, impose on tho losing litigant a reasonable 
sum as a contribution to the expense of the litiga¬ 
tion. But it cannot arbitrarily impose a penalty 
on the right to litigate disputed claims not based 

on violation of statutorv dutv. To do so is to donv 

» » 

one party to the litigation (the defendant) the 
protection of the laws equally with his adversary, 
and to impose on one party a burden which can in 
no event fall on the other/’ 


In Gulf, C. & S. F. IF/. Co. v. Ellis, 165 U. S. 150, 41 
L. ed. 666, the Supreme Court of the United States 
said: 


“The single question in this case is the consti- 
tutionalitv of the act allowing attornev fees. The 
contention is that it operates to deprive the rail¬ 
road companies of property without ‘due process 
of law’, and denies to them the equal protection 
of the law, in that it singles them out of all citizens 
and corporations, and requires them to pay in cer¬ 
tain cases attorney fees to the parties successfully 
suing them, while it gives to them no like or cor¬ 
responding benefit. Only against railroad com- 
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panics is sucli exaction made, and only in ceiitain 
cases. 

“We have not been favored with any argument 
or brief from the defendant in error. Doubjless 
he believed, and justly, that nothing could be added 
to the arguments so fully and strongly madje in 
support of the constitutionality of this law inj the 
respective opinions of the two highest courts of 
the state. 

“The supreme court of the state considered 
this statute as a whole and held it valid, and as 
such it is presented to us for consideration. Con¬ 
sidered as such, it is simply a statute imposing 
a penalty upon railroad corporations for a failure 
to pay certain debts. Xo individuals are thus pun¬ 
ished, and no other corporations. The act singles 
out a certain class of debtors and punishes tpem 
when for like delinquencies it punishes no otljers. 
They are not treated as other debtors, or equally 
with other debtors. They cannot appeal to the 
courts as other litiaants under like conditions and 
with like protection. If litigation terminates ad- 

verselv to them, tliev are mulcted in the attorneys’ 

• • 

fees of the successful plaintiff; if it terminates in 
their favor, tliev recover no attorneys’ fees. It is 
no sufficient answer to say that they are punished 
only when adjudged to be in the wrong. The\| 
not enter the courts upon equal terms. They n 
pay attorneys’ fees if wrong; they do not rec< 
if right; while their adversaries recover if rij 
and pay nothing if wrong. In the suits, therefore, 
to which they are parties they are discriminated 
against, and are not treated as others. Tliev do 
not stand equal before the law. Tliev do not re¬ 
ceive its equal protection. All this is obvious from 
a mere inspection of the statute. 


do 
just 
ver 
ght 




The rest of this opinion, which is too long for quo¬ 
tation, is almost if not equally important. 
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See annotation "Validity of Statutory provisions 
tor Attorneys Fees 11 A. L. R. 8S4. See also: 

~\aii. hqmtable Society v. Alexander. 210 S. \Y. 
002 (Texas). 

Atlantic ( oast Line c, II ilson , ci al., 104 So. 593, 
89 Fla. 224. 

II if spa , c/r. r. Automobile Ins. Co.. 4 Fed. (2j 
835; 283 Fed. 501. 

Genovese v. Horn. 180 X. Y. Sup. 719. 

I nion Terminal Co. v. Turner Construction Co., 
247 Fed. 727. 

Snreason r. Webb, 71 So. 273. 

Mo. Par. Uy. Cn. r. Tucker. 230 U. S. 340, 57 
L. ed. 1507. 

(Xote)—This decision is important and should 
he carefully considered. It holds that the imposi¬ 
tion bv state statute of a liability of $500 as 
liquidated damages together with reasonable at¬ 
torney's foe for o\*erv charge by a common carrier 
in excess of the rates fixed for shipments, takes 
property without due process of law contrary to 
the Federal Constitution. 

The Trial Court in support of its ruling that the pro¬ 
visions of the Public Utilities Act as interpreted by 
him do not deny to the appellants the equal protection 
of the laws nor do they do violence to the 5th Amend¬ 
ment cites (R. 14) Charlotte cC' B. R. v. Gibbes, 142 
u. S. 38(5, 11, tsrousiu 757. Cn. r. Commission, 206 W is. 
589, 240 X. \Y. 441, P. U. R. 1932B, 195. Xeither of 
these cases is in point. 

Appellees rely particularly upon Charlotte, et al. r. 
Gibbes, supra, as support for the constitutionality of 
the Act in question. 

The principles enunciated by the Supreme Court in 
the case cited are not here involved. Had Congress 


imposed a tax to be levied upon all public utilities [pro¬ 
rated upon their gross income equitably apportioned, 
it would have been within the principle enunciated by 
the Supreme Court in that case. The opinion of! the 
Supreme Court is predicated upon the assumption [that 
the tax was imposed to pay tor actual services [ren¬ 
dered by the Commission in the performance ol| its 
regulatorv duties. Tliev sav: 

O • • » 


“The rule of equality is not invaded wher<l 
corporations of the same kind are subjected to 


all 
like 
e at 


charges for similar services, though no cliarg 
all is made against other corporations. TheOe is 
no chare)*’ where there is no service rendered/' 

That case is certainlv no authoritv in favor of the 
constitutionality of an interpretation which would au¬ 
thorize th(* imposition of a tax to cover the expenses 
which the Commission incurred for useless printing 
which was of no service or value either to the com¬ 
panies of the public. 

The case of Wisconsin Telephone Co. v. Public Ser¬ 
vice Commission , suora. was a ruling that the Act 


lin¬ 

ing 

in- 

lthe 


posing upon public utilities the expenses result 
from their regulation by the state and requiring the 
dividual utility examined or investigated to pay 
expenses reasonably attributable to such investigation, 
appraisal or service was not in violation of the pro¬ 
visions of the Federal Constitution. There was a gen¬ 
eral challenge to the power of the legislature to impose 
upon the utilities the cost of their regulation and die 
Court said: j 

‘‘It is a well-settled principle that the cost of 
regulating and supervising certain businesses may 



be imposed upon such businesses so long* as tire 
amouiijt imposed does not exceed the reasonable 
cost oi regulation ' * This is the theory 

upon which a license fee is exacted of pawnbrokers, 
peddlep, and other businesses requiring* police 
and other governmental supervision. It is the 
principle upon which insurance companies are re¬ 
quired, to pay the cost of investigation made by 
the insurance department, and upon which banks 
are made to bear at least a portion of the expense 
incident to their examination by the banking de¬ 
partment. (Citing Charlotte, et al. v. Gibbes, 
supra).” 

In that case the Court cited an instance where the 
imposition of costs of investigation of a certain utility 
upon such utility would have been unreasonable and 
should not have been imposed; thereby recognizing 
that the validity of the imposition of such expenses in 
any given case under the statute depended upon their 
reasonableness. The Court further said: 

“It is apparent that, if the Commission is to 
accomplish the highest economy in the matter of 
management on the part of the public utility com¬ 
panies, it is necessary for it to keep abreast of the 
best and most modern methods, and for the pur¬ 
pose of securing this information it is authorized 
to make examinations of well-conducted compan¬ 
ies. But to make such companies pay the expenses 
of disseminating such information would be to 
penalize rather than to reward merit, and would 
be intuitively condemned as unjust by every fair- 
minded man. 

ik * * * If the enforcement of the law gives rise 

to situations impairing constitutional rights, they 

mav be considered as they arise.” 

• * 


It will be observed that in neither of the cases ^ited, 
nor in any other case to which the opinion of the Court 
has been called or which is known to counsel, lhas it 
ever been held that the reasonable exercise of the pght 
of tiie Commission to impose reasonable costs of regu¬ 
lation upon public utilities included the right to inipose 
upon a utility successfully defending in court its con¬ 
stitutional rights the court costs incurred bv its unsuc- 
ecssful opponent in its attempt to infringe such rights. 


CONCLUSION. 

i 

In conclusion it is respectfully submitted that the 
conclusions of law reached by the Court are erroneous 
for the following reasons: 

1. That the interpretation placed by the Trial Court 
upon the various paragraphs of the Public Utilities 
Act in question are unsupported by reason or au¬ 
thority. 

2 . That such interpretations would lead to unreason¬ 
able, unfair and inequitable consequences in violation 
of the protection afforded by the provisions of the 
Federal Constitution for due process and equal pro¬ 
tection of the law and that in the instant case the! im¬ 
position of the costs incurred by the Commission in its 
unsuccessful and abandoned attempt to invade the con¬ 
stitutional rights of appellants could not be sustained 
as a reasonable exercise of the discretion imposed upon 
it by the Act of Congress in question. 

3. That to impose upon appellants the costs incurred 
bv the Commission in its unsuccessful and abandoned 
appeal would be to penalize them in the exercise! of 
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their inalienable prerogative to defend tlieir constitu¬ 
tional rights in the Courts. 


Respectfully submitted, 

S. R. Bowen, 

Attorney, Washington Rail wag 
(£ Electric Company. 

George E. Hamilton, 

Or. Thomas Dunlop, 
Attorneys , The Capital Traction 
Company. 


November 1 , 1934. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6314 

The Washington Railway and Electric Com- 
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V. | 

I 

The District of Columbia, A Municipal Cor^o- 

i 

ration, and Mason M. Patrick, Riley E. Eigen, 
and John C. Gotwals, Constituting the Puljlic 

-r • . . ° I 

Utilities Commission of the District of Colujm- 
bia, appellee \ 

- I 

No. 6315 I 

The Capital Traction Company, A Corporation, 

appellant | 

i 

v. j 

The District of Columbia, A Municipal Corpo- 
ration, and Mason M. Patrick, Riley E. Elgeh, 
and John C. Gotwals, Constituting the Public 
Utilities Commission of the District of 
bia, appellee 

BRIEF ON BEHALF OF APPELLEES 

I 

STATEMENT OF THE CASE 

The appeals in these two cases are from like dej- 
crees of the Supreme Court of the District of Cof 

(i) 1 




i 
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lumbia rendering judgment for the appellees in 
the amount of $1,150.03, together with interest and 
reasonable court costs against each of the appel¬ 
lants. The causes arose as actions at law for debt 
incurred under an act approved March 3. 1927 (44 
U. S. Stat., Part 2, Chap. 304, page 1351), here¬ 
inafter called Paragraph 42a of the Public Utilities 
Act. 

By appropriate stipulation the causes were tried 
before a Justice of the Supreme Court of the Dis¬ 
trict of Columbia without a jury. During the trial, 
the Washington Pailway and Electric Company, 
an appellant, adopted as its amended plea the plea 
of the Capital Traction Company (P. 11). and the 
two causes were consolidated for the purposes of 
trial. 

The facts before this honorable Court are subject 
to verv special limitations. The Trial Court, acting 
without a jury, adopted the proposed findings of 
fact and conclusions of law presented by the ap¬ 
pellees as its own (P. 12), and after judgment, the 
now appellants stipulated that the record as to fact 
should be constituted bv the findings of fact 
adopted by the Supreme Court of the District of 
Columbia (P. 32). The conclusive nature of such 
findings of fact is discussed hereinafter. 

These findings of fact, as set forth in the Pecord, 
Page 15, show that there was initiated before the 
Public Utilities Commission a proceeding to con- 
sider the rates and charges of the Capital Traction 
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Company and separately of the Washington Hail¬ 
way and Electric Company, and that the said pro¬ 
ceeding ‘‘was continuous until the appeal in connec¬ 
tion with which the above costs were incurred was 
dismissed by tlu* Public Utilities Commission is a 
result of (dianged conditions and a material decline 


00 , 

ric 


of the revenues of the utilities on October 6, 19?1” 
(K. 1(3, paragraph 5). 

The findings of fact further show (R. 1(3, para¬ 
graphs (>, 7. and 8) that during the proceeding 
there was assessed against the Capital Traction 
Company and paid by that Company, under para¬ 
graph 42a, supra, deposits aggregating $1,050 
and that the Washington Railway and Eleci 
Company was assessed and paid a like amount 
under the said Act. The findings of fact further 

v i 

show that out of these deposits were paid amounts 
for materials, stenographic record, both before 
the Commission and in Court, and for personal 
services in connection with the proceeding “in¬ 
cluding an amount of $750.00 to one John A. 
Xelinski for expert services including the time 
spent testifying in the proceeding before the Su¬ 
preme Court of the District of Columbia.” 

The Record shows (R. 17) that when the appeal 
of the Public Utilities Commission, now appellee, 
was taken that a condensed transcript of the record 
was prepared and printed as required by the rules 
of the United States Court of Appeals for the Dis¬ 
trict of Columbia and that the said printing was 
billed against the District of Columbia by the offi- 
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eial court printers, Judd and Detweiler, Inc., in 
the amount of $2,075.10. The Commission also pre¬ 
pared a brief which was printed in accordance with 
the rules of the Court of Appeals and the record 
shows that 1 the cost of this printing; was $224.95. 
Following I precisely the same procedure as had 
been used in the prior assessments, under para¬ 
graph 42a. the Commission issued its “Miscella¬ 
neous Trust Fund Deposit Amended Order No. 11*' 
requiring an additional deposit by each of the pres¬ 
ent appellants in the amount of $1,150.03 to pay 
these printing bills and the appellants refused to 
comply with the Commission's order (1\. 17, para¬ 
graph 8).i The printing costs being a charge 
against the District of Columbia Government and 
there being insufficient funds in the Miscellaneous 
Trust Fund Deposits set up under paragraph 42a, 
supra, the Commissioners of the District of Colum¬ 
bia paid each of the said printing bills from other 
funds on the account and order of the Public Utili¬ 


ties Commission and thereupon brought the pres¬ 
ent suits to recover from each of the present appel¬ 
lants one-lialf of the amounts so paid. 

At the $lose of the trial the appellants offered 
certain prayers (IT 11) which in substance raised 
only general questions of law. The Court rejected 
these prayers and allowed exceptions as to both ap¬ 
pellants. The Trial Court thereupon determined 
both causes for the appellees, adopted the findings 
of fact and the conclusions of law presented by the 
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latter as its own and filed a memorandum opinion 
reviewing* the questions of law and fact and cov¬ 
ering* every question of law raised by the appel¬ 
lants. A motion for a new trial was made and 

overruled bv the Trial Court and decrees were on- 
* 

tered under which the appellees would recover the 
amount of $1,350.03 with interest thereon until 
paid, together with the costs of the suit from ear'll 
of the appellants (R. 22) as heretofore stated. 


ARGUMENT 

The issues before the Court are relatively simple 

i 

and may be summarized as follows: 

1. Under the findings of fact made by the Trijil 
Court, are the sums for which these suits arc 
brought properly payable in accordance with para¬ 
graph 42a of the Public Utilities Act 1 ? 

2. Under the rules of statutory construction, dijd 
paragraph 42a supersede paragraph 42 insofar 4s 
application to the facts in the pending appeals is 
concerned? 

3. Was the action of Congress in enacting para¬ 
graph 42a. as approved March 3, 1927, constitu¬ 
tional ? 

For the convenience of the Court, the Act of 
March 3, 1927. is set forth exactly as it appears in 
U. S. Stats., supra: 

I 

Chap. 304. An Act To amend section 8 o|f 
the Act making appropriations to provide 
for the expenses of the government of the 



District of Columbia for the fiscal war end- 
ing June 30, 1914, and for other purposes, 
approved March 4, 1913. 

Be if enacted hij I he Semite and House of 
Iiejircscnf at ires of the United States of 
America m i 1 r( ss ass(inhti d. Tint section 
8 of tlie Act making appropriations to pro¬ 
vide for tlie expenses of the government of 
the District of Columbia for the fiscal year 
ending June 30, 1914, and lor other pur¬ 
poses, approved March 4. 1913 (Thirty-sev¬ 
enth United States Statutes, page 974), be 
amended by adding a new paragraph, num¬ 
bered 42a, to read as follows: 

** Pah. 42a. That the expenses of any in¬ 
vestigation, valuation, revaluation, or pro¬ 
ceeding of anv nature made bv the Public 
* * • 

Utilities Commission of any public utility 
operating in the District of Columbia shall 
be borne by the public utility investigated, 
valued, revalued, or otherwise as a special 
franchise tax in addition to all other taxes 
imposed by law, and such expenses with 6 
per centum interest may be charged to oper¬ 
ating expenses and amortized over such 
period as the Public Utilities Commission 
shall deem proper and be allowed for in the 

rates to be charged bv such utilitv. When 

• » 

any such investigation, valuation, revalua¬ 
tion. or other proceeding is begun the said 
Public Utilities Commission may call upon 
the utility in question for the deposit of such 
reasonable sum or sums as. in the opinion 
of said commission, it mav deem neeessarv 










from time to time until the said proceeding 
is completed, the money so paid to be (de¬ 
posited in the Treasury of the United States 
to the credit of the appropriation account 
known as “Miscellaneous trust-fund deposit, 
District of Columbia" and to be disbursed 
in the manner provided for by law for other 
expenditures of the government of the ijis- 
trict of Columbia, for such purposes as may 
be approved by the Public Utilities Comnjis- 
sion. Any unexpended balance of such s^uii 
or sums so deposited shall be returned j to 
the utility depositing the same: Provided, 
That the amount expended by the commis¬ 
sion in anv valuation or rate case shall not 
- 

exceed one-half of 1 per centum of the exist¬ 
ing valuation of the company investigated, 
and that the amount expended in all oth|er 
investigations shall not exceed one-tenth lot* 
1 per centum of tlu* existing valuation for 
any one company for any one year. 

Approved March 3, 1927. I 

I 

Under the findings of fact made by the Trial Court, a|re 
the sums for which these suits are brought properly 
payable in accordance with paragraph 42a of the 
Public Utilities Act? 

I 

1 

Paragraph 42a provides for the payment by ally 
public utility operating in the District of Coluinbja 
of the expenses of any proceeding of any nature 
made bv the Public Utilities Commission from tl e 
time such proceeding is begun “until the said pro¬ 
ceeding is completed." The findings of fact of the 
Trial Court stipulated to constitute all of the facts 

lo4st;s ——-—2 I 
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iii the record show (R. 15) that the appellants are 
public* utilities operating* within the District of Co¬ 
lumbia : that the proceeding was commenced before 
the Public Utilities Commission for an increase in 
rates of fai*e by the appellants (R. 16, No. 5) ; “that 
the said proceeding was continuous until the appeal 
in connection with which the above costs were in¬ 
curred was dismissed by the Public l tilities Com¬ 
mission as a result of changed conditions and a 
material decline in the revenues of the utilities on 
October 6,1931." So far the argued facts conform 
specifically with the requirements of paragraph 
42a. 

Paragraph 42a also provides that such expenses 
shall be borne by the said public utility as a fran¬ 
chise tax in addition to all other taxes imposed by 
law and such expenses with 6 per centum interest 
may be charged to operating expenses and amor¬ 
tized over such period as the Public l tilities 
Commission shall deem proper and be allowed for 
in the rates to be charged bv such utilitv. This 
provision of law is entirely consistent with the 
iindings of fact stipulated. 

Said paragraph 42a further provides that the 
Public Utilities Commission may call upon the 
utility in question for the deposit of such reason¬ 
able sum or sums, as in the opinion of the said 
Commission, it mav deem necessarv from time to 

* c 

time and that the money paid should be deposited 
in the Treasury of the United States to the credit 
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i 

of the appropriation account Miscellaneous trust 
fund deposit. District of Columbia and to be 
disbursed in tile manner provided by lakv for 
other expenditures of the government of thje Dis¬ 
trict of Columbia for such purposes as njay be 
approved by the Public Utilities Commission. 

The stipulated findings of fact of the Trial Court 
show that after the “ proceeding " was begun the 
Public Utilities Commission did bv its order call 

i 

for the deposit from time to time of sums of ljionev 

i 

necessary for the expenses of the said “ proceed¬ 
ing' 7 before the Commission and that the said 
nionev was deposited in the Treasure of the United 
States to the credit <>f an appropriate Miscella¬ 
neous trust fund deposit and disbursed therefrom 
for the purposes approved by the Public Utilities 
Commission in the manner provided by lavl r for 
other expenditures of the District of Columbia 
(Findings of fact, Nos. b, 7, and 8, supra). |It is 
interesting to observe that part of these deposits, 
made without protest by the appellants, was ex¬ 
pended for stenographic fees, printing, and for the 
personal service of an expert witness who testified 
in the proceeding before the Supreme Court of 
the District of Columbia (Findings of fact, No. 8, 
supra). 

Furthermore, the stipulated facts show that the 
Commission, appellee, issued its order amending 
Miscellaneous Trust Fund Deposit Order Nol 11 
on September 10, 1931, the said amending oifder 
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appearing in full in tlie record, page 3, and the 
said order was received by the appellants, respec¬ 
tively. and the appellants refused to comply with 
the said amended order. The stipulated findings 
of fact further show that amending Order Xo. 11 
covered exactly the cost of printing a condensed 
record on appeal, required to be printed by the 
official printers for the Court of Appeals of the 
District of Columbia under the rules of this hon¬ 
orable Court on the basis of charges fixed bv the 

•o’ • 

Clerk of this honorable Court, and hence obvi¬ 
ous! v reasonable, together with the amount of the 
bill of the printer who printed a brief required to 
be printed by the rules of this honorable Court. 
Xo more specific compliance with the above-men¬ 
tioned provisions of paragraph 42a, as to reason¬ 
ableness, could be had. 

Paragraph 42a has an additional proviso that the 
amount expended by the Commission in any rate 
case should not exceed one-half of 1 per centum of 
the existing valuation of the company investigated 
and that taken together with other expenditures for 
other investigations the amount required to be de¬ 
posited should not exceed one-tenth of 1 per centum 
of the existing valuation for any one company for 
any one year. Findings of fact (R. 18, Xo. 9, 
supra), stipulated to be correct by the appellants, 
reveals precise compliance with this restriction of 
paragraph 42a. 

It follows that in every particular the demands 
of the Commission for the deposit of the sums for 
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I 

which these actions were brought were in eiact ac¬ 
cord with the form and substance of paragraph 
42a, and that the findings of the Trial Courtj, stipu¬ 
lated to be correct by the appellants, after ja trial 
without jury completely support the demand of the 
Public Utilities Commission. AYhen it is fjurther 
shown by the 4 stipulated findings of fact that the 
government of the District of Columbia was (jbliged 
to pay and did pay the exact amount of these 
reasonable bills for printing only because the re¬ 
fusal of the appellants to make the deposits hjad de¬ 
pleted the Miscellaneous trust fund. District of 
Columbia, primarily charged with this obligation, 
the factual presentation is sufficient. I 


Under the rules of statutory construction, did paragraph 
42a supersede paragraph 42 insofar as application to 
the fact in the pending appeals is concerned? 

i 

The lucid memorandum of the Trial Court (R. 

12) adequately answers this query whereiji the 

Court savs: 

* 

Section 42a undertakes to cover and] does 
fully cover the subject matter of expense, 
the same subject matter dealt with by Sec¬ 
tion 42. Section 42a is the latest expression 
of congressional will, and. therefore, Oper¬ 
ates as a repeal of Section 42. District of 
Columbia v. Iluttou , 142 U. S. 18. 

See also conclusion of law Xo. 5, R. 20. 

Reference to the said paragraph 42a, 
fore set forth as adopted, shows that the Acjt of 
March 3, 1927, although inserted for convenience 

' c I 


i 

here lube- 
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in its specific location in the Public Utilities Act 
was in fact later and independent legislation. It 

covers the field of contribution bv a utilitv toward 

• • 

the cost of regulation completely and is in itself 
clear and unambiguous requiring no construction. 
Hamilton v. Uetthbone, 17b U. S. 414, 421 : 

The cases are so numerous in this court to 
the effect that the province of construction 
lies wholly within the domain of anibiguitv, 
that an extended review of them is quite 
unnecessary. 

See also Vnited States v. Fisher , et ah, 2 Cranch 

358. 386. 

Gardner v. Colt ins, 2 Peters 58. 

11 ash in (ft on Mark'(l Co. v. 11 off man. 101 U. 
S. 112. 115. 

I mfed States v. Le.nnejton Mill Elevator 
Co.. 232 U. S. 399. 


A\ hereas paragra])h 42 adopted in 1913 1 covers only 
an in ce stie/af ion by the Commission as a result of 
which the public utility is found to be at fault 
because of unreasonableness or discrimination, the 


1 Par. 4lC That if upon investigation it shall bo found 
that any ran*.poll, charge, schedule, or joint rate, or rates, is 
unjust, unreasonable, insullicient. or unjustiv discriniinatorv 
or preferential, or otherwise in violation of any of the pro¬ 
visions of thiH section, or that any time schedule, regulation, 
act. or service complained of is unjust. unreasonable, insuf¬ 
ficient. preferential, or otherwise, in violation of any of the 
provisions of this section, or if it be found that reasonable 


service is not supplied, the public utility found to be at fault 
shall pay thei expenses incurred by the Commission upon 
such investigation. 

V— 












Act of March 3. 1927 applies to “any investigation, 
valuation, revaluation or proceeding of any 
nature.” Furthermore, paragraph 42. by implica¬ 
tion. did })ermit the recovery of “the expjenses 
incurred hy the Commission” only after “the pub¬ 
lic utility (was) found to be at fault”, the later 
Act specifically provides that the deposit shi ll be 
made as soon as the proceeding is begun and addi¬ 
tional deposits may be required from time to time 
until the said proceeding is completed. Certainly 
this is entirely inconsistent with paragraph 42 as 
the guilt of the utility could not possibly be known 
at the begilining of the proceeding. 

Paragraph 42 of the 1913 Act has no provision 

i 

for limitation of the amount of expense which 

should be recovered or on the method bv which 

«/ 

such funds should be disbursed, but the later] Act 

carefullv defines the nature and methods of anv 

• • 

such deposit, and with due regard for constitu¬ 
tional limitation <>n delegation of power of taxa¬ 
tion specifies a reasonable maximum limit on the 
aggregate of such assessments. Furthermore, it 
avoids the possibility that such deposits might de¬ 
plete the corporate resources of tin* utility by pro¬ 
viding for the charge to operating ex])enses and 
then further providing for an amortization over 
a period of years with interest so that the net re¬ 
turn of the utility cannot be impaired. 

On its face, “paragraph 42a*’ as adopted by]the 
Act of March 3, 1927. is clear and unambiguous 
and covers a much broader field than that embraced 
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in paragraph 42 of March 4. 1912. including every 
element that could he affected by paragraph 42 

and hence under tile ordinarv rules of statutory 

• • 

construction repeals paragraph 42 by implication. 

In Distinct of (’olumbia v. II/tilon, 143 V. S. 18, 
36 L. Kd. 60. the Court stated: 

We are not unmindful of the rule that 
repeals by implication are not favored. Hut 
there is another rule of construction equally 
sound and well settled which we think applies 
to this ease. Stated in the language of this 
court in United Stales v. Tt/nen, 20 K. Kd. 
153:111 Wall. SS. 92 (20: 153.154). it is this: 
‘'When there are two acts on the same sub¬ 
ject. the rule is to give effect to both it’ pos¬ 
sible. Hut if the two are repugnant in any 
of their provisions, the latter Act. without 
any repealing clause, operates to the extent 
of the repugnancy as a repeal of the first: 
and even where two dels arc not in t.rj/rtss 
f< nns r< )>i(t/nn nt , yet if the latter act rovers 
the \yhole subject of the first, and (unbraces 
new provisions, plainly showing that it was 
intended as a substitute for the first Act. it 
will operate as a repeal of that Act.*' (<’it- 
ing cases.) (Italics ours.) 

See also The Ilabtnta, 175 l . S. bTT. 44 L. Kd. 320. 

Fortunately additional evidence of the intent 
* 

of Congress is available. Paragraph 42a. as has 
been stated.; was approved on March 3, 1927. It 
was adoptee) and approved without change from 
the report of the Committee of the House of Rep- 
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resentatives on the District of Columbia, jit has 
frequently been held that in such instances t|lie re¬ 
port of the legislative committee approving the 
legislation mav be used in determining the linten- 
tion of Congress in the event of doubt or difficulty 

' . . . i 

in reconciliation with prior actions. 

Goodrich Transit Company v. Interstate 
Commerce Com mission, 190 Fed. 943. 
Duplex Company v. Veering, 254 U. £j>. 443. 
United States ex rel Fazio v. Tod (C. (j. A.), 
285 Fed. 847. 851. | 

United States v. Tod, 297 Fed. 385. j 
United States v. Poland, 231 Fed. 810. 
United States v. Wong Kim Ark, 109 U. S. 
649. 

McLean v. United States, 220 IT. S. 3j4. 

The following excerpts from the report of the 
House Committee which notes in full the Senate 
Committee report approving the Act of March 3, 
1927, are fully in accord with the context of the 
report and clearly show that Congress intended to 
cover the entire cost of proceedings commenced 
before the Public Utilities Commission. The ex- 
cerpts show that costs incurred on appeals from 
orders of the Public Utilities Commission should 
be covered bv deposits. Because of its signifi- 

i 

cance the brief report of the House Committee is 
set forth in full in the appendix. 

104SGS— 3 
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: EXCERPTS FROM HOUSE REPORT 

The object of the bill is to provide funds 
to meet the expense of valuation or revalu¬ 
ation, as well as other proceedings by the 
Public Utilities Commission, involving pub¬ 
lic utility companies operating in the Dis¬ 
trict of Columbia. It provides that such 
expense shall be borne by the public utility 
investigated or valued, as a special fran¬ 
chise tax, which it may charge back to oper¬ 
ating expenses, together with interest at 6 
percent, to be allowed for in the rates 
charged by such utility to the public. 

As pointed out by the Public Utilities 
Commission, the present law virtually com¬ 
pels the public to pay, through the rates 
charged for service, for the high cost of get¬ 
ting! these rates increased, but does not 
allo\y the public to contribute in the same 
way to the much smaller cost of preventing 
such increase. The existing law permits 
utilities companies to request revaluations, 
and in view of the court decision holding the 
previous valuations to be in error, it is vir¬ 
tually obligatory upon the Public Utilities 
Commission to grant the requests. 

The Public Utilities Commission, as at 
present constituted, is not prepared to un¬ 
dertake an extensive and thorough valua- 
tion for the reason that its accounting, 
engineering, and legal assistants are so 
limited in number that they could not con¬ 
clude a valuation within a reasonable time 
without neglecting their other duties. Last 
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year there was a revaluation of the prop¬ 
erties of the telephone company, and it was 
manifest that the company’s case was} pre¬ 
sented very much more comprehensively 
and effectivelv before the Public Utilities 
(Commission itself, as well as in the coi^rt to 
which appeal was taken, than was that of 
the public. 

Legal assistance is necessary to properly 
present evidence not only before the (*om- 
mission itself but also, in case of appeal from 
its valuation or rate decision, to adequately 
represent the public before the courts jin a 
highly technical proceeding. | 

The Public Utilities Commission Esti¬ 
mates that it can make a thorough valuation 
of the gas companies and be adequately pre¬ 
pared to properly present the public's Ease 
in court, if need arises, with an expenditure 
of not exceeding $50,000—or not more than 
half the amount already spent by the gas 
companies in preparing their own valuation. 

What possible rule of construction can be argued 
seriously which would permit the limitation of as¬ 
sessment for regulation to be restricted to recovery 
in a narrow class of cases of expenses of investiga¬ 
tion only, and then after the determination of 
guilt on the part of the utility, when a later delib¬ 
erately enacted statute covers the entire cost of 
proceedings of any nature regardless of guilt, by 
way of deposit, before any possible ascertainment 
of the reasonableness of a utilities' contentions? 
Reference to the above Senate report, included! in 
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tlie House report, shows that the only amendment 
to the bill made by the Committee prior to approval 
was a limitation on the maximum amount whieh 
the Commission could require in any one case or 
one year, otherwise the Hill was adopted and ap¬ 
proved as presented by the then Public I tilities 
Commission. In the report of the Committee are 
references to litigation and the need for money 
‘‘to employ expert legal assistance for the purpose 
of preparing and presenting this case to the 
courts." This is a long step beyond the recovery 


of the costs of investigation, onlv, incurred bv the 

» • • 

Commission. It is respectfully submitted to this 
honorable ('ourt that the conclusions of law adopted 
by the Supreme Court of the District of Columbia 
(R. 19) are entirely correct in finding that it is 
appropriate! to refer to the reports of the Congres¬ 
sional Committee in charge of the Act of March 

* 

2>. 1927 and that the said reports indicate that it 
was the intention of Congress “that funds to de- 
fend in the courts appeals from orders of the 
Public Utilities Commission might be secured bv 

V « 

appropriate order of the Public Utilities Commis¬ 
sion requiring such deposit as that involved in the 
present causes, under Paragraph 42 (a) supra" 


(R. 20). 


\Y as the action of Congress in enacting paragraph 42a 
as approved March 3, 1927, constitutional? 

It is interesting to note that the question of 
the constitutionality of paragraph 42a was not 
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raised by the pleadings of the appellants. | The 
defendants’ so-ealled “prayers for instruetiojn of 
the Court" (R. 11), the cause being* tried without 
a jurv, did not mention the validity of the statute, 
and no exceptions are shown to any ruling* of the 
Court as to the constitutionality of the statute. 

i 

Indeed, the only manner-in which any reference to 
constitutionality, or lack of it, is raised, is by 
the general exceptions noted by the appellants 
to the conclusions of law prepared by the ap¬ 
pellees and adopted by the Court (R. 18). This 
appears in the simple words “Defendants except 
to the Conclusions of Law Nos. 1 to 10 inclusive, 
as found bv the Court.'’ 

c- 

One of the cited conclusions of law, No. 4, r<jiads 
as follows: ! 

That Paragraph 42 (a) of the Pijblic 
Utilities Act, supra, is valid legislation in 
furtherance of the regulatory powers of 
Congress over public utilities in the Dis¬ 
trict of Columbia, and does not deprive the 
defendant of any protection afforded by ithe 
Constitution of the United States (R. 20). 

In the subsequent discussion of the procedure on 
appeal from actions of law tried without a jury, 
there is discussed the strict construction of appeal 
courts against new questions of law in such cases. 
It might be appropriate to direct the Court's at¬ 
tention to the well-known axiom of statutory con- 
struct ion to the effect that every Act is to be con- 
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strued so as to maintain its constitutionality if 

«• 

possible. 

A . Y. ('. (C* //. R. R. Co. v. United States, 212 
U. S. 481, 29 Sup. Ct. Rep. 304. 

Parsons v. Bedford , 3 Pet. 433. 

It is difficult to discover from the brief of the 

appellants the precise constitutional doctrine which 

tliev believe to be violated bv the Act of March 3, 

1927 (42a). Certainly there is no question but that 

it affords equal protection of the law since it is 

applicable alike to all public utilities under similar 

circumstances. It is not void for want of certainty 

* 

as the Act is definite and specific, its purpose 
clearly understandable, and the method of its appli¬ 
cation set forth on the face of the legislation. 
There is no question of delegation of legislative 
powers, as paragraph 42a of itself imposes on the 
utility the obligation to make the deposit and the 

dutv of the Commission is merely to state the 

• • 

amount thereof, subject to limitations specifically 
fixed by Congress, and the Act provides that “any 
unexpended balance of such sum or sums so de¬ 
posited shall be returned to the utility depositing 
the same."’ 

Certainly there is no question of the taking of 
the utility's property without due process of law 
as the Act expressly provides for the charge to op¬ 
erating expenses of all sums so collected and for 
the distribution over a period of years of the 
charges, with interest. The Act further provides 
that the deposits so made shall be deemed “proper 
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and be allowed for in the rates to be charged by 

° | J 

such utility” including interest. The recordj con¬ 
tains absolutely no showing that the imposition of 
the specific deposits involved in the present j pro¬ 
ceeding would cause a diminution of the net reve- 

0 1 

nues of the appellants so as to occasion a talking 
of their constitutionally protected return. j 
The type of legislation here involved is not with¬ 
out precedent. Reference to the appendix | will 
show that the report of the Committee of the House 
of Representatives approving the bill sets forth 
numerous similar provisions even at the date of the 
enactment of the statute in 1927. 

i 

A more recent statute of far more drastic na¬ 
ture was considered in Wisconsin Telephone Com¬ 
pany v. Public Service Commission of Wisconsin, 
et ah, 206 AY is., 589, 240 N. W. 411. This case jwas 
decided by the Supreme Court of the State of Wis¬ 
consin on January 12, 1932. The Wisconsin sltat- 

1 

ute in question provided for the assessment against 

1 

the specific utility of all costs of special procejed- 
ings involving that utility, not to exceed four-fifths 
of 1 percent of its gross operating revenues of [the 
preceding year and also provided for the assess¬ 
ment against all utilities in the state of the general 

1 

expenses of the Commission on the basis of the 
gross operating revenues of such utility. Upjon 
refusal to pay, a provision was made for a direct 
levy on the assets of the utility by distress and sale. 
In discussing this statute the Court said in part: 






(1) There is a general challenge on the 
part of the plaintiff to the power of the Leg¬ 
islature to impose upon the public utilities 
of the state the cost of their regulation. 
AYe think such power undoubtedly resides 
in the Legislature. It is a well-settled prin¬ 
ciple that the cost of regulating and super¬ 
vising certain businesses may be imposed 
upon such businesses so long as the amount 
imposed does not exceed the reasonable cost 
of regulation and so far as the power is 
not prostituted to the purpose of raising 
general revenue. Wisconsin Telephone Co. 
v. Milwaukee, 126 Wis. 1, 104 N. W. 1009, 
1 L. R. A. (X. S.) 58L 110 Am. St. Rep. 886; 
Wadliams Oil Co. v. Tracy, 141 Wis. 150, 
122 X. AY. 785. 18 Ann. Cas. 779; City of 
Milwaukee v. Mil waukee Electric Bait tray 
<{• Light Co., 147 Wis. 458, 133 X. AY. 593; 
Milwaukee Electric Bailie ay cf* Light Co. v. 
Wil waukee, 167 AYis. 384,’ 167 X. AY. 428. 
This is the theory upon which a license fee 
is exacted of pawnbrokers, peddlers, and 
other businesses requiring police and other 
governmental supervision. It is the prin¬ 
ciple upon which insurance companies are 
required to pay the cost of investigation 
made by the insurance department, and 
upon which banks are made to bear at least 
a portion of the expenses incident to their 
examinations by the banking department. 
In Charlotte, etc., B. Co. v. Gihhes, 142 U. S. 
386. 12 S. Ct. 255, 35 L. Ed. 1051, a law of 
the state of South Carolina imposing upon 
the railroads of that state the cost of their 
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regulation by the Pailroad Commissioii, was 
expressly approved. In that case it! was 
])oint(‘(l out that the expense thus imposed 
upon the railroad companies was analogous 
to that imposed upon vessels tor examina¬ 
tion under the quarantine laws, which pro¬ 
vision is a part oi' all quarantine systeijis. 

(2-5) It is well settled in this country 
that the regulation of public utilities [is a 
necessary governmental function, and no 
reason is seen why the state may not! im¬ 
pose upon them the expense of regulation. 
Public utilities cannot function as sueli ex¬ 
cept as they receive a franchise from] the 
state, and the state, as a condition of grhnt- 
ing the franchise, may impose upon t|iem 
the cost of regulation. Fox Fiver Fdpcr 
Co. v. Railroad Commission of Wisconsin, 
274, U. S. (151, 47 S. ( 4. (>(>9, 71 L. Ed. 1279. 
If it be objected that it is beyond the power 
of the state to impose such condition upon 
them after the franchise is granted, tjhen 
it may be answered that, under the pojver 
to alter, amend, or repeal corporate char¬ 
ters contained in section 1. art. 11, of the 
Constitution, furnishes abundant power] to 
the Legislature to impose such reasonable 
burdens as an amendment to the charters 
of such corporations. Superior IE., L.\ cC* 
P. Co. v. Sajx rior, 174 Wis. 257, 181 X. j\Y. 
113, 183 X. \Y. 254. While the public util¬ 
ity law does not coniine the* right to exer¬ 
cise the functions of a public utility to cor¬ 
porations, it probably is a fact that those 
who act as such outside of corporations are 
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inconsequential in number. At any rate. 
tlie ! corporation cannot complain if it is 
treated similarly to all other corporations 
engaged in the same business. As a corpo¬ 
ration. it cannot act at all except with the 
consent of the Legislature, and in author¬ 
izing it to act the Legislature may impose 
upon it such conditions as it may see lit, 
no matter how harsh such conditions may 
be. and after organization it may impose a 
condition so reasonable as the one here im¬ 
posed under its authority to amend cor¬ 
porate charters. While the above challenge 
to it he law has been made, we cannot feel 
that it was presented with any great assur¬ 
ance that it is of substantial merit. 

The argument against the validitv of the 


delegation of this power is based on the fact 

V k 

that the Legislature has set up no standard 
to govern the commission in the exercise of 
the power. While the fixing of standards by 
which the administ rat ive body is to be guided 
in the exercise of such powers is not infre¬ 
quent. as appears from the above cases, and 
in fact from the general rule on the subject, 
such standards are not necessarv in order to 
constitute the power delegated administra¬ 
tive rather than legislative. In none of the* 

cases cited were there anv standards fixed bv 

• • 

which the exercise of the discretion vested in 
the commission was to be limited. They 
were to make reasonable determinations 
upon situations as they arose, and their 
determinations were subject to judicial re¬ 
view. This constitutes a delegation of ad- 


miiiistrativc* and not legislative po|ver. 
They had no power to determine what] the 
law should be, but the law simply declared 
that they should exorcise a reasonable judg¬ 
ment as to whether the law should be 
suspended under certain situations. i 

The Court sustained the statute and its application 
to the complaining utility. j 

Higher authority may be found in Charlotte, (?. & 
A. It. Co. v. Gibbs, 142 IT. S. 386, 394. The statute 
in question assessed the entire cost of maintaining 
the commission even including the salaries of the 

i 

commissioners against railroads, telegraph, and ex¬ 
press companies in the state of South Carolina on 
the basis of gross income in proportion to jtlie 
number of miles operated in South Carolina. See 
(('ode of Laws, South Carolina. 1982 Sec. 82bj()). 
(Civ. C. '22,s 4810: Civ. C. H2,s 8141: Civ. C. \j2.s 
2066: Cl. S. 1458. 1454; K. S. 1626. 1628, 1629; 18j82, 
XVII. 817: 1892. XXL 10: 1898, XXII, 780.) j 
The decision of the Supreme Court was rendered 
Januarv 4. 1892. long before regulatory methods 
had develo])ed to their present status. In sustain¬ 
ing the validity of the tax against the contention 
that it constituted double taxation and the takilig 
of property, the Court said (page 398) : 

That regulation mav extend to all mqa- 
sures deemed essential not merely to secure 
the safety of passengers and freight, but to 
promote the convenience of the public in the 
transaction of business with them, and to 


i 
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prevent abuses by extortionate charges and 
unjust discrimination. It may embrace a 
general su])ervision of the o])eration of their 
roads, which may be exorcised by direct leg¬ 
islation commanding or forbidding, under 
severe ])enalities. the doing or omission of 
particular acts, or it may be exercised 
through commissioners specially appointed 
for that purpose. The mode or manner of 
regulation is a matter of legislative discre¬ 
tion. When exercised through commis¬ 
sioners, their services are for the benefit of 
the railroad corporations as well as of the 
public. Both are served by the required 
supervision over the roads and means of 
transportation, and there would seem to be 
no sound reason why the compensation of 
the commissioners in such case should not 
be met by the corporations, the operation of 
whose roads and the exercise of whoso fran¬ 
chises are supervised. In exacting* this 
there is no encroachment upon the four¬ 
teenth amendment. Requiring that the 
burden of a service deemed essential to the 
public, in consequence of the existence of 
the corporations and the exercise of priv¬ 
ileges obtained at their request, should be 
borne by the corporations in relation to 
whom the service is rendered, and to whom 
it is useful, is neither denying to the corpo¬ 
rations the equal protection of the laws nor 
making any unjust discrimination against 
them. All railroad corporations in the State 
are treated alike in this respect. The neces- 
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sity of supervision extends to them all, and 
for that supervision the like proportional 
charge is made against all. There is iio 
occasion for similar regulations for the gov¬ 
ernment of other than railroad corporations, 
and therefore no charge is made againjst 
them for the 'expenses and salaries of t|ie 
commissioners. The rule of equality is n(3t 
invaded where all corporations of the same 
kind are subjected to like charges for simi¬ 
lar services, though no charge at all is ma(|e 
against other corporations. There is ijo 
charge where there is no service rendered. 
The legislative and constitutional provision 
of the State, that taxation of property shajll 
be equal and uniform and in proportion t|o 
its value, is not violated bv exacting a con- 
tribution according to their gross income in 
proportion to the number of miles of raij- 
road operated in the State to meet the special 
service required. 

The Court then listed numerous instances where 
parties are compelled to bear expenses even thougji 
the public is interested as much as the parties them¬ 
selves. Reference was made to the opening, widen¬ 
ing, and improvement of streets, the draining of 
marshland, the assessment under quarantine reguj- 
lations of the costs of examination; compulsory 
physical examination of railroad engineers anc. 
similar instances. ' j 

The scarcity of decisions on the points involved 
in these cases is no doubt attributable to the conclu-[ 
siveness of the decision of the Supreme Court of 
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the United States in the Charlotte, C. cC* A. 1\. Co. 
v. Gibb ex, supra. 

In the brief of the appellants, a strong effort is 
made to show that paragraph 42a is similar to stat¬ 
utes placing the costs of litigation between the pub¬ 
lic utility and individual consumers upon the util¬ 
ity regardless of the decision of the Court in the 
particular instance. Authorities cited as to the 
propriety of such procedure have no relevancy in 
this proceeding and constitute the familiar “straw 
man" first erected for the purpose of later destruc¬ 
tion. The distinction, of course, is that paragraph 
42a relates to the proceedings of a regularly consti¬ 
tuted arm of the government, and contrary to para¬ 
graph 42 of the Act of March 4. 1913, for which the 
appellants so vigorously strive, does not purport to 
find or ascertain guilt but merely provides the 
means of collecting regulatory expense. The Char¬ 
lotte, (\ <f* A. 1C Co. v. Gibbes case is dismissed bv 

• 

the appellants with the assertion that the statute 
there involved apportioned all costs of regulation 
upon all utilities regardless of the guilt or inno¬ 
cence of the particular utility which may have occa¬ 
sioned the particular expense. This, the appellants 
admit, is constitutional. How much more equita¬ 
ble is the Act of March 3, 1927, which endeavors 
to draw from the particular consumers benefited 
by a given proceeding the costs of the regulatory 
effort in their behalf! It is respectfully submitted 
that the authorities here presented, and to this date 
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not superseded, are controlling and the tardy asser¬ 
tion of the unconstitutionality of paragraph 42a 
should be denied as without merit. j 

i 

What questions are before this court? 

i 

i 

As has been stated, these causes were actions at 
law tried without a jury by stipulation. The au¬ 
thority for such procedure appears in revised Stat¬ 
utes of the United States, Section 649 and 700. 
These sections have been construed and applied 
repeatedly. One of the more recent discussions 
appears in FI cinchiiuuui ('oni/Htiiij v. Inlted Sidles, 
270 U. S. 349. This case arose in the Federal 
District Uourt for eastern Virginia as a result] of 

i 

an attempt to recover under the provisions of the 

so-called 4 ‘Material Men's Act" of 1898 upon the 

bond filed bv a contractor with the United States. 
* 

By written stipulation it was tried without jury, 
and the Uourt submitted a written opinion and 
entered judgment for one of the parties. Immedi¬ 
ately thereafter, there being no special findings! of 
fact or conclusions of law. the defendants applied 
for writ of error and later the defendants submitted 
in writing, a so-called “Bill of Exceptions’' which 
was allowed by the Court as “to be taken as sever¬ 
ally made at the time thereof and before the entry 
of judgment thereon" and applicable to the “rid¬ 
ings, findings of fact and conclusions of law.’' Still 
later, a further Bill of Exceptions, setting forth tpe 
proceedings and allowing exceptions, was granted, 
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and upon these several papers the Circuit Court 
of Appeals acted as to the merits of the cause. The 
Supreme Court of the United States, in consider¬ 
ing assigned errors from the Circuit Court's de¬ 
cision. stated the principles which govern such ap¬ 
peals and held that the effort to correct the record 
by the allowance of exceptions to the findings of 
fact and conclusions of law was of no avail. 

It is to be noted that in the present case the ap¬ 
pellants filed pleas to the declaration. The first 
error assigned (R. 11) is with respect to the 
Court's refusal to allow the defendants' so-called 
prayers. Nos. 1, 2, and 3. and these prayers were 

in the nature of a general demurrer. The onlv re- 

4 - %• 

maining errors assigned, as shown bv the record, 

v v 7 «. / 

are presented by the exceptions taken to the con¬ 
clusions Ojf law prepared by the appellees and 
adopted by the Trial Court. The record further 
shows that these conclusions of law were prepared 
after the Court had filed its opinion. The ampli¬ 
fication of the exceptions in the Assignments of 
Error so as to specifically apply to each of the Con¬ 
clusions of Law (Nos. 1-10, inclusive) indicates a 
far greater specification of timely exception than 
is justified by the record. 

The record further shows that in the present 
case, although the appellants had in their pleas 
denied certain of the allegations of the declara¬ 
tions. they stipulated as the record on fact the find¬ 
ings of fact prepared by the appellees and adopted 
as its own bv the Trial Court. The record further 
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shows that the Court \s findings of fact sustained in 

' I 

every particular the allegations of the deelara- 
tions. The effect of these several procedural [steps 
is to greatly narrow the questions before thisj hon- 
o]*al)le Court. In fact, it substantially limits the 
Court's consideration to the adequacy of* the evi¬ 
dence as shown by the stipulated findings of fact to 
support the declaration. The appellants' frantic 
search on brief for extraneous support of their 

i 

new position is not consistent with the theory of 
Section 700 of the revised Statutes applying to 
trials without jury. For example, in their brief 
(Page 19) the appellants devote considerable space 
to extracts from a brief prepared for the Court of 
Appeals by the District of Columbia in 1930 and 


attach significance to the fact that it is the brief for 

i 

the cost of printing which the present suit was 

brought. Obviously the content of the brief is not 

a part of the present record any more than would 

be the content of a diarv offered in evidence in a 

; I 

suit for its purchase price. Elaborating the same 
theory, the appellants endeavored to raise the (col¬ 
lateral question as to the justice or injustice of the 
appeal of the Public Utilities Commission in ilie 


earlier case under the theory that the merits 


of 


that case and the reasonableness of the appeal',by 
the Commission in that case can be considered in 
the present litigation. The present trial being 
without a jury, the findings of fact by the Trial 
Court are conclusive, and in its finding of fact 
(P. 5, paragraph 5) the Trial Court found on the 
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uneontradicted evidence of' the appellees that the 
former appeal was dismissed because of a decline 
in revenues of the now appellants. It is respect¬ 
fully submitted that under the present circum¬ 
stances the greatest weight should be given to the 
findings of fact and the conclusions of law of the 
Trial Court and that this honorable Court should 
refuse to review questions of law advanced on ap¬ 
peal but neither urged nor preserved before the 
Trial Court. 


Other collateral questions 

Much of the brief of the appellants is devoted 
to an effort to establish a distinction between in¬ 
vestigations before the Commission and proceed¬ 
ings before the Commission and the courts under 

V. 

the Public Utilities Act. Support is sought for 
this contention in the physical location of the Act 
of March 3L 1927 (Paragraph 42a), following par¬ 
agraph 42 rather than near paragraph (>S which 
deals with court proceedings. Of course, the en¬ 
tire Public Utilities Act and its amendments could 
not have been published with facility as a single 
paragraph and the physical location of the amend¬ 
ment is of no significance. The word “proceed¬ 
ing" is defined in Words and Phrases, Fourth 
Serif s, Volume 3, Pa</e 1!)1, as “a prescribed mode 
of action for carrving into effect a legal right" or 
“an act necessary to be done in order to attain 
a given end." IT. S. Tyler Company v. liable, 
161 X. E. 790. 791. 





OQ 

Oo 


I 

As used in paragraph 42a “proceeding of j any 

i 

nature’’ it is in addition to “any investigajion, 
valuation, revaluation'’ and is to continue ijintil 
“the said proceeding is completed’’. Reference 
to the case in which these costs were incurred, (j 1 


ifal Traction Company v. Public Utilties Comlnis- 
•s'ion of the District of Columbia, ct ah, etc ., Wjish- 
ington Law Reporter, Volume LVIII, 1930, Page 
510, shows that the Supreme Court of the District 
of Columbia considered the “proceeding” as Con¬ 
tinuing from the Public Utilities ConmiissioiJ to 
the Court. Speaking of the appeal before that 
Court, it is stated “this is not a proceeding forlthe 
valuation of the properties of the railways, et<j*.”. 
"While this use of the word “proceeding’’ was Un¬ 
doubtedly casual, it was in the ordinarily accepted 
sense, and under the Public Utilities Act the saline 
typo of proceeding would continue through the 
then Court of Appeals of the District of Columbia. 

In Keller v. the Potomac Electric Po/cer Com- 
pan if , 261 D. S. 428, 67 L. ed. 731, the Supreme 
Court of the United States had before it a pro¬ 
ceeding involving the valuation of a property of 
a local utility and specifically held that under the 
Public Utilities Act such a proceeding remained, 
administrative or legislative in its nature, from 
inception before the Public Utilities Commission 
until the final order or decree of the Court of A^ 
peals had been entered. 

Such argument should be unnecessary in view ^f 
the finding of fact of the Trial Court in this case 


>- 







to the effect that the proceeding in which the ex¬ 
penses sought to be recovered herein were incurred 
was continuous and not ‘‘completed" until dis¬ 
missal bv Commission. 


Should the clerk of the court pay for the printing of 
the Public Utilities Commission's brief and record? 


The appellants assign as error the conclusion of 
law of the Trial Court that paragraph G4 of the 
Public Utilities Act does not require the payment 
of costs of appeals from the Public Utilities Com¬ 
mission bv the clerks of the courts of the District 
of Columbia (R. 9, Assignment 9). This conclusion 
of law was made necessarv bv the argument of the 


appellants and together with assignment of error 

No. 10, following it, demolishes an effort to prove 

the ridiculous argument that Congress meant to 

place on the clerks of the court the costs of the 

printed record required by the rules of the courts 

in appeal 1 stages of public-utility proceedings. It 

is onlv too well known to this honorable Court that 
% 

no financial provision has been made from which 
the clerks of the courts might meet the heavy print¬ 
ing expenses arising from involved and complicated 
utilitv commission litigation. It is gravelv doubted 
that further argument to rebut these assignments 

v 

of error is necessarv. 


CONCLUSION 

It is respectfully submitted that the decrees of 
the Trial Court awarding .judgment to the appellees 
were entirelv correct and should be sustained bv 
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this honorable Court. The nature of these proceed¬ 
ings, that is. trial by stipulation without a jur\j, the 
comprehensive character of the specific findings and 
conclusions of law and the absence of timelyj, re- 
viewable questions support this contention. 

The Act of March 3. 1927. now paragraph 42a, of 
the Public Utilities Act is clear and the evident 
intention of Congress is readily ascertainable. | As 
found by the Supreme Court of the District of 
Columbia. Congress intended to assess against {hat 
special class of persons, known as public utilities, 
the cost of certain features of their regulation, 
eluding the cost ol* administrative' review in 
courts. The formalities required by the Act' 


i li¬ 
the 
1 of 


Congress are shown by the record to have been 
complied with in full. On the record before this 
honorable Court, the contentions of the appellants 
should be overruled and the decision of the Su¬ 
preme Court of the District of Columbia sustained. 

Respectfully submitted. 

E. Bahrktt Pretty max. 
Corporation Coumel, D. C 
William A. Roberts, 

People's Counsel, 1). C., 
Altornejjs for the Appellee- s\! 
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HOUSE OF REPRESENTATIVES (| Report 

1 No. 2240 


AMENDING THE DISTRICT OF COLUMBIA APPROPRIA¬ 
TION ACT OF 1913 I 


February 24, 1927.—Committed to the Committee of the Whole Hbuse on the 

state of the Union and ordered to be printed I 


Mr. Zihlmax, from the Committee on the District of Columbia, 

submitted the following 

I 

REPORT 

[To accompany S. 3403] 

I 

The Committee on the District of Columbia, to whom was! referred 
the bill (S. 3403) to amend section 8 of the act making appropriations 
to provide for the expenses of the government of the Dijstrict of 
Columbia for the fiscal year ending June 30, 1914, and fpr other 
purposes, approved March 4, 1913, having considered the samb, report 
it back to the House with the recommendation .that the bill do pass. 

Your committee believes this is a matter of great importance to the 
citizens of the District and that it will enable the Public Utilities Com¬ 
mission to set up valuations which will protect the interests of]users of 
public utilities in this city. I 

The Commissioners of the District of Columbia made an effort to 
secure funds for this purpose through the regular channels b}\ appro¬ 
priation, but have been unable to secure the necessary funds ahd have 
only available during the present fiscal year the sum of SI50 to 
conduct the valuations of properties worth many millions and involv¬ 
ing questions of a legal, engineering, and accounting nature, j 

When it is considered that the gross annual income of the Utilities 
of the District are approximately §30,000,000 and that two I of the 
largest of the utilities have already revalued their property and have 
made application for an increased valuation with the ultimate Hew of 
increasing the rates to the consumers and users of public utilities, we 
believe that the expenditure involved in this bill is amply justified. 

The method here provided for raising funds by assessing the 
companies or utilities, who are permitted to charge the assessment as 
part of their operating expenses, is similar to that provided by law in 
a number of States of the Union, including Alabama, Arkansas, 
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Virginia collects a fixed sura of one-tenth of 1 per cent to cover valuation costs. 
Further information as to the practice in other States is given in detail in a mem¬ 
orandum annexed to this report. 

In two very recent valuations in the District of Columbia the companies 
affected spent $250,000, while in 12 years the Public Utilities Commission had 
only $156,000 available for valuation of all utility companies; and, as previously 
stated, at this time has only $150 on hand for purposes of valuation. To secure 
direct appropriations for such work is difficult, and requires time which may not 
be available in case of a valuation request from a public utility while Congress 
is in recess. An instance of the impracticability of the proposal to secure direct 
appropriations from Congress for valuation work is the fact that the Public 
Utilities Commissiqn attempted to obtain $3,000 a year to employ special valua¬ 
tion counsel in the electric current case, involving $6,000,000, and failed. 

Although opposing the method proposed in the bill, the president of one of 
the local utility companies stated in the course of the hearings: 

“We believe in regulation. We believe in efficient regulation, and we know 
that efficient regulation can not be had without sufficient funds to pay the neces¬ 
sary expenditures, and I want to accord with what Mr. Ham has said regarding 
our desire that the commission be furnished adequate funds at all times to enable 
them to procure the best possible assistance and all the assistance that is neces¬ 
sary, not only in valuation work but throughout all of their regulatory duties.” 

The District Commissioners urge enactment of the bill at the present session 
of Congress, and term it one of the most important matters of legislation affecting 
the District of Columbia. It has the indorsement of the Citizens Advisory 
Council and other civic organizations. Unless funds are made available to the 
Public Utilities Commission, the right of the people of the District of Columbia 
to reasonable rates for gas, street car and bus service, and electric current, can 
not be properly safeguarded. Enactment of the bill is a matter of vital impor¬ 
tance and a matter of public necessity. 

Appended and made a part of this report are letters and memoranda of the 
Public Utilities Commission giving additional information. 


Public Utilities Commission of the District of Columbia, 

Washington, March 1, 1926. 

Hon. Arthur Capper, 

Chairman Committee on the District of Columbia, 

i United Stales Senate, Washington, D. C. 

Sir: The Washington Gas Light Co. and the Georgetown Gas Light Co. have 
submitted to the Public Utilities Commission very carefully prepared inventories 
of the properties of the respective companies, with the request that this com¬ 
mission make a valuation of said properties for the purpose of fixing rates for gas 
within the District of Columbia. 

The work of pricing these inventories and of preparing a valuation case, to 
be defended later in, the courts, is of the utmost importance and should be con¬ 
ducted in a thoroughly scientific manner with the greatest amount of care and 
study. 

The commission is not prepared to undertake an extensive and thorough 
valuation for the reason that the accounting and engineering assistants are so 
limited in number that they could not conclude the valuation within a reasonable 
time, and further because it would mean that a large part of the other work of the 
commission would, of necessity, be neglected. 

It is felt that to do this work properly the commission should be in a position 
to employ a gas engineer, experienced in valuation work, and to either employ 
an experienced accountant, or to temporarily increase the present accounting 
staff and assign the accounting work to the commission's chief accountant. In 
either event, the engineer and chief accountant should have a sufficient number of 
experienced assistants as may be necessary. The commission should also have 
funds available to employ expert legal assistance for the purpose of preparing and 
presenting this case to the courts. 

In view of the urgent need for this expert assistance the Public Utilities Com¬ 
mission makes the request to your honorable committee that the public utilities 
act be modified, as goon as possible, to provide for the payment by the com¬ 
panies of the funds necessary for this and similar valuations, the disbursement 
of the funds so created, or so much of them as may be necessary to complete 
the valuation or other work, to be under the direction and by the authority of 
the Public Utilities Commission. 
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There is inclosed herewith a copy of the proposed legislation as prepared by 
the Public Utilities Commission, and I respectfully recommend your committee 
take favorable action thereon. 

Respectfully, 

J. F. BeliI, 

Lieutenant Colonel, Corps of Engineers, United States j^rmy, 

Chairman. 


Public Utilities Commission of the District of Columbia, 

Washington, April 10, 1926. 

Hon. Arthur Capper, 

Chairman Committee on the District of Columbia, 

United States Senate, Washington, D. C. 

My Dear Senator Capper: The Public Utilities Commission requests early 
consideration of S. 3403, which is designed to protect the public's 'interests in 
the revaluation of the two gas companies, for which revaluation those companies 
have tiled an application. ! 

Last year there was a revaluation of the properties of the Chesapeake & 
Potomac Telephone Co., and it was manifest that the company’s case was 
presented very much more comprehensively before the Public Utilities Com¬ 
mission and before the courts than was that of the public. The gasi companies 
have already expended about $100,000 in preparing for this revaluation, even 
before hearings have been started by the Public Utilities Commission. It is 
believed that funds equal to one-half of the amount stated should be provided 
to insure proper presentation of the other side of the case. Unles.4 funds are 
provided at this session of Congress it will be necessary for the Commission 
to proceed as it did last year in the telephone case with the aid oft assistants 
already overtaxed and with practically no funds available for additional expendi¬ 
tures. I 

Should failure to protect the public’s interest lead to a valuation of the gas 
companies approximately $7,000,000 in excess of the valuation that! might be 
secured with adequate provision of funds for the use of the commissi orl, the com¬ 
panies would be entitled to an increase in rates to provide approximated $500,000 
additional return. It is manifest, therefore, that the public’s interests involved 
are so great that it would be inadvisable to proceed with this valuation without 
additional funds. | 

Very sincerely vours, 

J. F. Bell, 

Lieutenant Colonel, Corps of Engineers, United States Ar\ny, 

Ckariman. 


Public Utilities Commission 

of the District of Columbia, 

Washington, April 20, 1926. 

Hon. Arthur Capper, 

Chairman Committee on the District of Columbia, 

United States Senate, Washington, D. C. 

Sir: In addition to the explanation of the general application of Senate bill 
3403, I would like you to have also the following short discussion of th^ relation 
of this bill to the coming revaluation of the gas companies. To present adequately 
and properly the side of the public in this-case, the following are needqd: 

First. An expert accountant with the necessary corps of assistants, experienced 
in utility valuation, to examine the books and records of the company ifrom the 
time of the last valuation finished in 1917 to the present time; to digest the 
information thus found, and to present and explain it on the witness st^nd. 

Second. An engineer with a limited staff to check and verify the inventory 
made by the company, and especially to examine carefully the physical condi¬ 
tion of the property. I 

Third. The finest legal assistance available to take charge of the case from the 
very beginning, so that the evidence presented to the commission will I be com¬ 
plete, adequate, and in proper form to be presented to the court, in case of appeal, 
and, in this case, to handle the matter before the court, exhausting all legal 
measures to see that justice is done to the public as well as to the company. 







